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Tab A 
Rule 56 UTAH RULES OF CIVIL PROCEDURE 148 
scheduled appearance in another court on that from the date of notice of entry of such juda. 
date, but due to fact that there were no law or ment, rather than from the date of judgment 
motion days between time objection was filed Buckner v. Main Realty & Ins. Co., 4 Utah 2d 
and trial date, objection was never heard, re- 124, 288 P.2d 786 (1955) (but see Central Bank 
fusal to set aside default judgment entered & Trust Co. v. Jensen, supra, and Rule 58A(d» 
when appellants failed to appear on trial date 
was an abuse of discretion. Griffiths v. Ham- Cited in Utah Sand & Gravel Prods. Corp
 v 
mon, 560 P.2d 1375 »Utah 1977). Tolbert, 16 Utah 2d 407, 402 P.2d 703 (1965)-
Time for appea l . J P W - E n t e r s > I n c - v- N a e f ' 6 0 4 P 2 d 486 
Under former Rule 73<h> the time for appeal ( U t a h 1 9 7 9 ) I K a t z v- P l e r c e > 7 3 2 P 2 d 9 2 'LTlah 
from a default judgment in a city court ran 1986). 
COLLATERAL REFERENCES 
Brigham Young Law Review. — Reason- Opening default or default judgment claimed 
able Assurance of Actual Notice Required for to have been obtained because of attorney's 
In Personam Default Judgment in Utah: Gra- mistake as to time or place of appearance 
ham v. Sawaya, 1981 B.Y U. L Rev 937.
 t n a l > o r fiH cf n e c e S sa ry papers, 21 A.L.R.3d 
Am. J u r . 2d. — 4/ Am. Jur. 2d Judgments ^955 
§ S c ! l 5 S . - i92C3J S. Judgments §§ 187 to 218. , F*1™ t 0 ^ . n o t i c e ° / ^plication for de-
A.L.R. - Necessity of taking proof as to lia- fault J™ 1 *™*
 A
w
^
e
o
n 0
^
c ! o l s r e q u i r e d oni> 
bility against defaulting defendant. 8 A.L.R.3d b ? custom, 28 A.L.R.3d 1383. 
1Q70 Failure of party or his attorney to appear at 
Appealability of order setting aside, or refus- pretrial conference, 55 A.L.R.3d 303. 
ing to set aside, default judgment, 8 A.L.R.3d Default judgments against the United States 
1272. under Rule 55(e) of the Federal Rules of Civil 
Defaulting defendant's right to notice and Procedure, 55 A.L.R Fed. 190. 
hearing as to determination of amount of dam- Key Numbers. — Judgment «=» 92 to 134 
ages, 15 A.L.R.3d 586. 
Rule 56. Summary judgment* 
(a) For claimant A party seeking to recover upon a claim, counterclaim or 
cross-claim or to obtain a declaratory judgment may, at any time after the 
expiration of 20 days from the commencement of the action or after service of 
a motion for summary judgment by the adverse party, move with or without 
supporting affidavits for a summary judgment in his favor upon all or any 
part thereof. 
(b) For defending party, A party against whom a claim, counterclaim, or 
cross-claim is asserted or a declaratory judgment is sought, may, at any time, 
move with or without supporting affidavits for a summary judgment in his 
favor as to all or any part thereof. 
(c) Motion and proceedings thereon. The motion shall be served at least 
10 days before the time fixed for the hearing. The adverse party prior to the 
day of hearing may serve opposing affidavits. The judgment sought shall be 
rendered forthwith if the pleadings, depositions, answers to interrogatories, 
and admissions on file, together with the affidavits, if any, show that then? 1* 
no genuine issue as to any material fact and that the moving party is entitled 
to a judgment as a matter of law. A summary judgment, interlocutory \n 
character, may be rendered on the issue of liability alone although there in a 
genuine issue as to the amount of damages. 
(d) Case not fully adjudicated on motion* If on motion under this rule 
judgment is not rendered upon the whole case or for all the relief asked and a 
trial is necessary, the court at the hearing of the motion, by examining the? 
pleadings and the evidence before it and by interrogating counsel, shall if 
practicable ascertain what material facts exist without substantial contro-
versy and what material facts are actually and in good faith controverted. It 
shall thereupon make an order specifying the facts that appear without sub-
stantial controversy, including the extent to which the amount of damages or 
other relief is not in controversy, and directing such further proceedings in the 
action as are just. Upon the trial of the action the facts so specified shall bt 
deemed established, and the trial shall be conducted accordingly. 
(e) Form of affidavits; further testimony; defense required. Support* 
ing and opposing affidavits shall be made on personal knowledge, shall mi 
149 UTAH RULES OF CIVIL PROCEDl RE R u l e 5 6 
forth such facts as would be admissible in evidence, and shall show affirma-
tively that the affiant is competent to testify to the matters stated therein. 
Sworn or certified copies of all papers or parts thereof referred to in an affida-
vit shall be attached thereto or served therewith. The court may permit affida-
vits to be supplemented or opposed by depositions, answers to interrogatories, 
or further affidavits. When a motion for summary judgment is made and 
supported as provided in this rule, an adverse party may not rest upon the 
mere allegations or denials of his pleading, but his response, by affidavits or 
as otherwise provided in this rule, must set forth specific facts showing that 
there is a genuine issue for trial. If he does not so respond, summary judg-
ment, if appropriate, shall be entered against him. 
(0 When affidavits are unavailable. Should it appear from the affidavits 
of a party opposing the motion that he cannot for reasons stated present by 
affidavit facts essential to justify his opposition, the court may refuse the 
application for judgment or may order a continuance to permit affidavits to be 
obtained or depositions to be taken or discovery to be had or may make such 
other order as is just. 
(g) Affidavits m a d e in bad faith. Should it appear to the satisfaction of 
the court at any time that any of the affidavits presented pursuant to this rule 
are presented in bad faith or solely for the purpose of delay, the court shall 
forthwith order the party employing them to pay to the other party the 
amount of the reasonable expenses which the filing of the affidavits caused 
him to incur, including reasonable attorney's fees, and any offending party or 
attorney may be adjudged guilty of contempt. 
Compiler's Notes. — This rule is similar to Cross-References. — Contempt generally, 
Rule 56, F.R.C.P. §§ 78-7-18, 78-32-1 et seq 
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CLOSING STATEMENT 
Seller: 5900 Associates, L.C., a Utah limited liability 
company 
Buyer: RPM Investments, Inc., a California corporatioi 
Property: 201 East 5900 South, Murray, Utah, 84107 
Closing Date: June 30, 1993 
1. Purchase Price $1,420,000.00 
2. Assignment of Seller's escrow account 8,650.31 
3. Pre-paid insurance 1,427.00 
4. Pre-paid utility deposits (Murray City) 1,098.00 
5. $1,431,175.31 
Less: 
6. Trust Deed Balance $896,000.00 
7. Seller's pro-rata share of 
1993 property taxes 7,440.75 
8. Pre-paid security deposits 7,200.00 
910,640.75 
9. Seller's Equity $520,534.56 
Charges to Seller at Closing 
10. 1/2 of loan assumption fee $ 4,480.00 
11. 1/2 of title insurance premium 1,183.50 
12. 1/2 of closing fees to Armstrong, Rawlings 
& West 500.00 
13. Real estate commission 50,000.00 
14. Recording of documents 25.00 
15. Escrow for improvements 30,000.00 
C0035 EXHIBIT. 
r3 
16. 1/2 of escrow fee 250,00 
17. $86,438.50 
Charges to Buyer at Closing 
18. 1/2 of loan assumption fee 
19. 1/2 of title insurance premium 
20. 1/2 of closing fees to Armstrong, Rawlings 
& West 
21. Recording of documents 
22. 1/2 of escrow fee 
23. 
AMOUNT DUE FROM BUYER TO CLOSE 
(Line 9 plus line 23) 
AMOUNT PAYABLE TO SELLER AT CLOSING 
(Line 9 less line 17) 
Supplemental Cpntragt Previgipng 
Seller and buyer each agree to the following: 
1. Seller agrees to make the following repairs to the 
property: 
a) Repairing the parlcing lot area, by resurfacing and 
sealing against present leaking condition. Seller will provide 
Buyer with Contractors guarantee that this work has been complet-
ed and warranted against future water leakage for at least one 
year. 
b) Remove all discoloration from brick areas. 
c) Replace and repair all broken brick in walls and build-
ing. 
d) Replace carpet on second floor common area hallway. 
- 2 -
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C00.16 
e) Seller shall deposit into escrow with Armstrong, 
Rawlings & West acting as fiduciary and escrow agent, the sum of 
$30,000 to guaranty completion of these improvements* These 
escrowed funds shall be returned to Seller when these improve-
ments have been completed and a release has been signed by the 
Buyer. 
2. Seller shall warrant the Heating, Ventilating and Air 
Conditioning systems including all mechanical mechanisms involved 
with these systems, and the Elevator, against breakdown for a 
period of one year. Warranty shall not include routine mainte-
nance, and is conditional upon Buyer having a Contractual 
Agreement with a contractor to have these systems serviced on a 
quarterly basis. 
3. Buyer accepts the building in an "as is" condition, 
except as provided in paragraphs (1) and (2) listed above. 
4. Buyer agrees to assume all obligations under Seller's 
existing note and trust deed with St. Paul Federal Bank for 
Savings. Seller represents that the balance due is $896,000.00. 
5. Seller shall pay all interest on the existing note and 
trust deeidflSq June 30, 1993. 
6. Seller acknowledges receipt of a Guaranty Agreement 
dated March 31, 1992 wherein Barlow Briggs, Max D. Scheel, Bert 
N. Smith, Blaine R. Hale and Kent Howard have personally guaran-
teed an amount up to 10% of any principal default on the existing 
note and trust deed St. Paul Federal Bank for Savings. Buyer 
shall indemnify and «.d the guarantors harmless from any liabil-
ity under the Guarantee Agreement; and in addition, and as a 
condition of this sale, shall deliver to seller and guarantors at 
closing an agreement in writing wherein Alan Smalley of Beverly 
Hills, California, personally agrees to indemnify and hold 
guarantors harmless from any future liability under the Guaranty 
Agreement• 
7. Seller herewith delivers to Buyer all existing leases on 
the premises, and assigns to Buyer all of its interest in and to 
said leases. 
8. All taxes, insurance and rents shall be pro-rated as of 
date of closing. Existing insurance shall be assigned to Buyer. 
9. Any defaulting party to this agreement shall pay all of 
the costs and expenses of enforcing the same, including reason-
able attorney's fees incurred for enforcement or in connection 
with any breach. 
- 3 -
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10. Seller and Buyer recognize that Dr. Payne, in Suite 
#206, has not as of this time signed a new lease or an extension 
to his old lease. Seller hereby agrees to have this suite leased 
and will pay the leasing commission to a licensed real estate 
agent or broker to have this accomplished. Buyer agrees that if 
the Seller is able to lease this space through his own effort and 
ability, then the paying of any commission for leasing will be 
excused. If, however, Seller is unable to or that this suite is 
not leased within sixty (60) days from the lease expiration, a 
licensed real estate broker or agent will be commissioned to do 
the leasing. The Buyer will approve the selection of the real 
estate broker to market this property. Seller's obligation to 
pay a commission shall be limited to the commission apportionable 
to the first three years of the lease. 
11. The parties acknowledge that the existing lease to. 
primary Children's Medical Center expires January 15, 1993- In 
the event this lease is not renewed, Seller guarantees payment of 
rent for a period of one year. Buyer shall make diligent efforts 
to release this space so as to mitigate Seller's obligation. The 
obligation under this paragraph shall be secured by a cash 
deposit, or a letter of credit from a reputable bank, in the 
amount of $55,000.00, which shall be deposited with Armstrong, 
Rawlings & West as fiduciary and escrow agent. 
12. Buyer will give Briggs Realty an exclusive listing £o 
lease the space now occupied by Dr. Bradley, if Dr. Bradley 
elects to vacate his preent suite at the expiration of his 
present lease contract. Briggs Realty will receive a five 
percent (5%) commission if an acceptable tenant is found. This 
exclusive listing will be valid for sixty (60) days from the 
signing of this listing. 
DATED this 3>Q day of /, , 1993. 
5900 ASSOCIATES, L.C. 
By 
Its nana AgerC/C/ anager 
SELLER 
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The undersigned hereby acknowledges receipt of a copy of 
this agreement and agrees to act as an escrow agent in accordance 
with paragraphs 1 and 11 herein. 
ARMSTRONG, RAWLINGS & WEST 
By_ Qj?^ol/ 
- 5 -
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WHEN RECORDED RETURN TO: 
Alan Smalley 
718 Hillcrest RoiT Beverly Hills, CA 902 10 
_ 5 5 4 2 7 9 7 
30 JUNE 93 02:«* Pfl 
KATIE L. DIXON 
IAVIS^'WEST1 LAKE COUNTY' UTAH 
1300 UALKER CENTER SLC UT 8 * 1 1 1 
REC BY: SHARON y£ST , DEPUTY 
W A R R A N T Y D E E D 
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t 1 
i 
5900 Associates, L.C., a Utah limited liability company, 
with its principal office at Salt Lake City, Salt Lake County, 
State of Utah, Grantor, hereby coveys and warrants to Pam Joy 
Realty, a corporation organized and existing under the laws of 
the State of California, with its principal office at Beverly 
Hills, Los Angeles County, State of California, Grantee, for the 
sum of TEN ($10.00) DOLLARS and other valuable consideration, the 
following described tract of land in Salt Lake County, State of 
Utah: 
BEGINNING at a point on the North Right of Way Line of 
5900 South Street South 1162.23 feet and West 911.28 
feet from the calculated center of Section 18, Township 
2 South, Range 1 East, Salt Lake Base and Meridian, City 
of Murray, Utah; thence North 8*53#30" East 150.00 feet; 
thence South 81*06'30" East 180.62 feet; thence South 
8#53#30"<iWest 150.00 feet to said Right of Way; thence North 
81«06'30" West 180.62 feet along the Right of Way to the 
point of BEGINNING. 
IN WITNESS WHEREOF the undersigned has executed and deliv-
ered this Deed on the JA day of June, 1993. 
5900 ASSOCIATES, L.C., a Utah 
limited liability company 
^ Ti- f l MAn / i r ra r ^J w 
STATE OF UTAH ) 
) 
COUNTY OF SALT LAKE ) 
Its Manager 
ss. 
On the 2-^ day of June, 1993, personally appeared before me 
Barlow Briggs, who being by me duly sworn did say that he is the 
Manger of 5900 Associates, L.C., a Utah limited liability compa-
ny, that said instrument was signed on behalf of said limited 
liability company and said Barlow Briggs acknowledged to me that 
said company executed the same. 
My Comission Expires: ' &nAs+fj&> ^Lt-
Notary Publ ic 
Residing at S a l t Lake City , UT 
NOTARY PUBUC"" "1 
BARBARA B. HALL I 
Armstrong Rawlings * * • * 
1300 Walk* Centw 
Salt lake City. Utah 84Ml 
My Commission Eipirts 5/?/9S 
STATE OF UTAH 
C 0 0 1 0 
EXHIBIT. e 
cr 
u: 
a 
? 
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rs: 
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Jeffrey M. Jones (1741) 
J. Mark Gibb (5702) 
DURHAM, EVANS & JONES 
50 South Main, Suite 850 
Salt Lake City, Utah 84144 
Telephone: (801) 538-2424 
Attorneys for Plaintiffs 
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IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR 
SALT LAKE COUNTY, STATE OF UTAH 
PAM JOY REALTY, a California 
corporation, 
Plaintiff, 
vs. 
5900 ASSOCIATES, L.C., a Utah 
limited liability company, and 
JOHN DOES 1-10, unknown 
individuals, 
Defendants. 
COMPLAINT 
Civil No, 
Judge Judge 
JUDGE J. 
tft/fitfOO ^l V 
DENNIS FREDERICK 
Plaintiff Pam Joy Realty, by and through its counsel of 
record, complains of defendants and alleges as and for its causes 
of action as follows: 
PARTIES AND JURISDICTION 
1. The real property which is the subject of this lawsuit is 
located at 201 East 5900 South, Murray, Utah (the "Property"). 
2. Pam Joy Realty ("Pam Joy") is a California corporation 
doing business in Salt Lake County, State of Utah. Alan Smalley 
("ISmalley") is a principal of Pam Joy. 
0000& 
3. 5900 Associates, L.C. ("5900 Associates"), is a Utah 
limited liability company, which owned the Property prior to June 
28, 1993. 
4. The true names and capacities of John Does 1-10 are 
unknown to the plaintiff, which therefore sues said defendants by 
such fictitious names. Plaintiff will amend this complaint to 
allege there true names and capacities when ascertained. 
Plaintiff's are informed and upon such information belief allege, 
that each of the John Does defendants is responsible in some manner 
for the occurrences herein allege, that plaintiff's damages as 
herein allege for approximately caused by these defendants acts, or 
that these defendants participated and benefited from the 
transactions at issue. 
5. This Court has jurisdiction to hear this matter pursuant 
to Utah Code Ann. § 78-3-4. This Court also has jurisdiction over 
this matter because the actions complained of took place in Salt 
Lake County, State of Utah. 
6. Venue is proper in this Court pursuant to Utah Code Ann. 
§ 78-13-1 et seq.. 
BACKGROUND ALLEGATIONS 
7. In early 1993, 5900 Associates and Pam Joy began 
negotiating for the sale and purchase of the Property. Smalley was 
Pam Joy's representative and a Barlow Briggs ("Briggs") was the 
representative of 5900 Associates. 
8. In connection with Pam Joy's negotiations to purchase the 
Property, Smalley had several conversations with Briggs about Pam 
2 
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Joy's need to receive a standard commercial five-year warranty for 
the roof of the building on the Property. Said warranty would 
cover both labor and materials and would exclude only damage caused 
by the owner or his agents and any resulting from mechanical or 
heating / air conditioning or ventilation systems operation or 
malfunction (the "Warranty"). Briggs promised to provide such a 
warranty. 
9. In addition, on at least one occasion Smalley reduced to 
writing his request for the Warranty for the roof of the building 
on the Property. 5900 Associates responded in writing that the 
request was "acceptable". 
10. Briggs further represented to Smalley that the roof had 
been completely re-roofed by Layton Roofing and that Layton had 
given 5900 Associates a Warranty for the roof for a period of five 
years as part of its roofing contract, 
11. Briggs further stated to Smalley that the Warranty would 
be assigned in connection with the Pam Joy's purchase of the 
Property. 
12. In reliance upon Briggs' representation that the Warranty 
would be assigned to Pam Joy as part of its purchase of the 
Property, Para Joy proceeded to close its purchase of the Property 
on or about June 28, 1993. 
13. The Warranty was not delivered at the closing of the sale 
of the Property. 
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14. Thereafter, Pam Joy continued to request that 5900 
Associates deliver the Warranty. Those requests are set forth in 
numerous letters and memoranda from Smalley to Briggs. 
15. In response to each such communication from Smalley, 5900 
Associates continued to promise that the Warranty would be 
forthcoming. For example, in 5900 Associates letter to Pam Joy of 
August 12, 1993, Briggs indicated, "Layton Roofing Company is 
preparing a five year warranty". 
16. Despite Briggs' numerous representations that a Warranty 
would be provided, none has been delivered. 
17. Pam Joy recently discovered that Layton Roofing did not 
re-roof the entire roof of the building on the Property, but rather 
made only certain limited repairs thereto. 
18. Moreover, Layton Roofing has indicated that it will not 
issue a five year warranty without payment of a sum in excess of 
$19,000, which will enable it to do such additional work to the 
roof as is necessary for Layton Roofing to issue the Warranty. 
FIRST CAUSE OF ACTION 
(Declaratory Judgment) 
19. Plaintiff realleges and incorporates each and every 
allegation contained in paragraphs 1 through 18 above. 
20. Notwithstanding its specific agreements prior to June 28, 
1993, to assign the warranty to Pam Joy at closing, 5900 Associates 
has continually failed and refused to do so. 
21. 5900 Associates now asserts that it was not obligated to 
provide or assign a Warranty at closing. 
4 
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22. Under the circumstances described above, an actual 
controversy has arisen and now exists between Pam Joy, on the one 
hand, and 5900 Associates, on the other hand, concerning 5900 
Associates obligation to deliver the warranty to Pam Joy at 
closing, 
23. Because of the actions of 5900 Associates described 
above, which actions prior to closing induced Pam Joy to purchase 
the property, Pam Joy is entitled to an order of this court which 
declares that 5900 Associates must deliver to Pam Joy a standard 
commercial five-year warranty for the entire roof of the building 
on the Property. 
SECOND CAUSE OF ACTION 
(Promissory Estoppel) 
24. Plaintiff realleges and incorporates each and every 
allegation contained in paragraphs 1 through 23 above. 
25. Defendants made various promises to plaintiff including, 
among other things, that defendants would deliver the Warranty for 
the roof on the building on the Property. 
26. Defendants expected or should have reasonably expected 
their various promises to induce reliance by plaintiff on such 
promises between defendants and plaintiff. 
27. Plaintiff's actions in purchasing the Property were in 
fact induced by defendants' promises. 
28. Injustice to plaintiff can be avoided only by the 
enforcement of defendants' promises. 
S 
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29. Additionally, because of the actions and promises of 
defendants, defendants are estopped from denying that they promised 
to deliver the Warranty. 
30. Plaintiff is entitled to the enforcement of the parties' 
agreements as described above. 
THIRD CAUSE OF ACTION 
(Reformation) 
31. Plaintiff realleges and incorporates each and every 
allegation contained in paragraphs 1 through 30 above. 
32. Plaintiff and defendants made an agreement and had a 
meeting of the minds regarding the terms of that agreement prior to 
the time of the closing of the sale on the Property which was that 
defendants would deliver the Warranty for the roof on the building 
on the Property to plaintiff at the time of the closing. 
33. The express terms of the closing documents do not conform 
to the understanding and agreement reached between plaintiff and 
defendants prior to execution of the closing of the sale of the 
Property, by reason of mutual mistake. 
34. Plaintiff is entitled to a reformation of the closing 
documents by this Court so that they accurately reflect the 
agreements between the parties. 
FOURTH CAUSE OF ACTION 
(Breach of Oral Contract) 
35. Plaintiff realleges and incorporates each and every 
allegation contained in paragraphs 1 through 34 above. 
36. The above acts and agreements constitute an oral contract 
between plaintiff, on the one hand, and defendants, on the other 
00007 
hand, which acknowledged that defendants would deliver the Warranty 
at the closing of the sale of the Property. 
37. The oral agreements between the parties formed an oral 
contract. 
38. Pam Joy has performed each and every condition of its 
oral agreement to purchase the Property. 
39. Notwithstanding the provisions of the various agreements 
between the parties, defendants have breached the parties' 
agreements by their acts described above. 
40. As a result of and in consequence of defendants' breach 
of the express provisions and conditions of the parties' 
agreements, plaintiff has been damaged in an amount which will be 
determined at the trial of this case. 
FIFTH CAUSE OF ACTION 
(Specific Performance) 
41. Plaintiff realleges and incorporates each and every 
allegation contained in paragraphs 1 through 40 above. 
42. The above acts and agreements constitute a contract 
between plaintiff, on the one hand, and defendants, on the other 
hand, which acknowledged that defendants would deliver the Warranty 
at the closing of the sale of the Property. 
43. The agreements between the parties formed a contract. 
44. Pam Joy has performed each and every condition of its 
agreement to purchase the Property. 
45. Notwithstanding the provisions of the various agreements 
between the parties, defendants have breached the parties' 
agreements by their acts described above. 
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46. As a result of and in consequence of defendants' breach 
of the express provisions and conditions of the parties' 
agreements, plaintiff is entitled to specific performance of the 
terms of the parties' agreement including the requirement that 
defendants deliver to plaintiff the Warranty. 
SIXTH CAUSE OF ACTION 
(Intentional Misrepresentation) 
47. Plaintiff realleges and incorporates each and every 
allegation contained in paragraphs 1 through 46 above. 
48. The false promises, misrepresentations and omissions of 
material fact described above of defendants were intentional and 
wilful, and done with the intent to defraud plaintiffs. 
49. As a direct and proximate result of the intentional 
misrepresentations and omissions of material fact of defendants, 
plaintiff has suffered damages and is entitled to damages in an 
amount in excess of $20,000.00, all as will be more fully proved at 
trial. 
50. The aforesaid conduct of defendants was wilful and 
malicious and should be punished by the imposition of punitive 
damages in an appropriate amount to be proved at trial. 
SEVENTH CAUSE OF ACTION 
(Negligent Misrepresentation) 
51. Plaintiff realleges and incorporates each and every 
allegation contained in paragraphs 1 through 50 above. 
52. Defendants, having a pecuniary interest in the 
transaction concerning the Property, and being in a superior 
position to know all of the material facts, their false promises 
8 
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and assurances, misrepresentations, and omissions of material fact 
described above were reckless, careless, negligent and made with no 
reasonable belief in their truth and with the expectation that 
plaintiff would rely and act thereon. 
53. As a direct and proximate result of the negligent 
misrepresentations of defendants, plaintiff has suffered damages 
and is therefore entitled to damages in an amount to be proven at 
trial, which amount will be in excess of $20,000.00. 
EIGHTH CAUSE OF ACTION 
(Interest and Attorney Fees) 
54. Plaintiff realleges and incorporates each and every 
allegation contained in paragraphs 1 through 53 above. 
55. As a result of the breach of the express provisions and 
conditions of the agreements between the parties, including the 
Earnest Money Agreement, plaintiff is entitled to interest on any 
damages and its attorney's fees incurred herein. 
WHEREFORE, plaintiff prays for judgment against defendants and 
each of them, as follows: 
1. On plaintiff's First Cause of Action for enforcement of 
defendants' promises, including the requirement that defendants 
deliver to plaintiff the Warranty; 
2. On plaintiff's Second Cause of Action for reformation of 
the closing documents by this Court so that they accurately reflect 
the agreements between the parties; 
3. On plaintiff's Third, Fifth, Sixth and Seventh Causes of 
Action for damages against defendants and each of them in an amount 
to be determined at trial of this matter; 
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4. On plaintiff's Fourth Cause of Action, for specific 
performance of the parties' agreements, including the reguirement 
that defendants deliver to plaintiff the Warranty; 
5. For plaintiff's costs incurred herein; 
6. For post-judgment interest on all amounts awarded at the 
highest legal rate; and 
7. For such other and further relief as may be just and 
proper in the premises. 
DATED this /^T^aay of Januayr, 1994. 
DURHAM, EVANS & JONES 
Qffft^o-^-
Jef£re^/M/ Jones 
JtXMark Gibb 
Attorneys for Plaintiffs 
Plaintiff's Address: 
Pam Joy Realty 
718 Hillcrest Road 
Beverly Hills, California 90210 
g: \ jmg \ pamjoy. com 
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David E. West 3427 
Armstrong, Rawlings & West 
Attorneys for Defendant 5900 Associates, L 
1300 Walker Center 
175 South Main Street 
Salt Lake City, Utah 84111 
Telephone: (801) 359-2093 
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IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR SALT LAKE COUNTY 
STATE OF UTAH 
PAM JOY REALTY, a California 
corporation, 
Plaintiff, 
vs. 
5900 ASSOCIATES, L.C., a Utah 
limited liability company, and 
JOHN DOES 1-10, unknown 
individuals, 
Defendants. 
DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT 
Civil No. 940900274CV 
Judge J. Dennis Frederick 
COMES NOW defendant 5900 Associates, L.C. and pursuant to 
Rule 56, Utah Rules of Civil Procedure, hereby moves for summary 
judgment in favor of the defendant. 
This motion is made on the ground that there is no genuine 
issue as to any material fact and defendant is entitled to 
judgment as a matter of law. 
This motion is further supported by the pleadings herein, 
the supporting affidavit of Barlow Briggs, and the accompanying 
C00J8 
memorandum of authorities filed by the defendant. 
DATED this \S~ day of March, 1994. 
ARMSTRONG, RAWLINGS & WEST 
BV Q..Qjodj 
David E. West 
Attorneys for Defendant 
5900 Associates, L.C. 
1300 Walker Center 
Salt Lake City, Utah 
Telephone: 359-2093 
MAILING CERTIFICATE 
I hereby certify that on the t ^ day of March, 1994, a copy 
of the foregoing Motion for Summary Judgment was mailed to 
plaintiff's counsel as follows: 
Jeffrey M. Jones 
J. Mark Gibb 
Durham, Evans & Jones 
50 South Main Street, Suite 850 
Salt Lake City, Utah 84144 
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David E. West 3427 
Armstrong, Rawlings & West 
Attorneys for Defendant 5900 Associates, 
1300 Walker Center 
175 South Main Street 
Salt Lake City, Utah 84111 
Telephone: (801) 359-2093 
L.C. 
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IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR SALT LAKE COUNTY 
STATE OF UTAH 
PAM JOY REALTY, a California 
corporation, 
Plaintiff, 
vs. 
5900 ASSOCIATES, L.C, a Utah 
limited liability company, and 
JOHN DOES 1-10, unknown 
individuals, 
Defendants. 
MEMORANDUM IN SUPPORT OF 
DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT 
Civil No. 940900274CV 
Judge J. Dennis Frederick 
STATEMENT OF ISSUE 
The only claim of the plaintiff in this action is that the 
seller, as part of a real estate transaction covering an office 
building in Murray, Utah, agreed to deliver a 5 year written 
warranty on the roof of the building, and that the seller has 
failed and refused to deliver such warranty. Based upon this 
sole claim, plaintiff has filed a 10 page complaint alleging some 
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8 causes of action and seeking declaratory relief, reformation, 
specific performance, damages and punitive damages. 
It is the defendant's position that it is entitled to a 
judgment of dismissal as a matter of law, based upon the follow-
ing undisputed material facts. 
UNDISPUTED FACTS 
Defendant relies upon the following undisputed facts in 
bringing this motion: 
1. Defendant, 5900 Associates, L.C., is a duly organized 
limited liability company. Barlow Briggs is the manager of this 
company (alleged in Complaint). 
2. Prior to June 30, 1993, defendant owned an office 
building in Murray, Utah located at 201 East 5900 South (alleged 
in Complaint). 
3. Plaintiff, Pam Joy Realty, is a California corporation 
and purchased the office building from plaintiff on June 30, 1993 
(alleged in Complaint). 
4. Exhibit "A" attached hereto is a copy of the preliminary 
Earnest Money Sales Agreement covering the purchase and sale of 
the building (Affidavit of Barlow Briggs). 
5. Exhibit "B" attached hereto is a copy of the Closing 
Statement and final Contract betwen the buyer and the seller 
(Affidavit of Barlow Briggs). 
6. Paragraph 3 of Exhibit B provides that buyer is 
purchasing the property in "as is" condition except for the 
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repair items and warranties as stated in paragraphs 1 and 2 of 
the contract (See exhibit). 
7. Exhibit "C" attached hereto is a copy of the Warranty 
Deed covering the sale of the property (Affidavit of Barlow 
Briggs). 
8. Prior to the sale of the building, Mr. Briggs acknow-
ledged that there were some discussions about the roof, and the 
fact that Layton Roofing Company had recently made extensive re-
pairs. No specifics were verbalized, and it was never Briggs' 
intention for the seller to become legally bound to do anything 
other than was provided in the written contract. There is 
nothing in the written contract that requires the seller to 
provide any roof guarantee (Affidavit of Barlow Briggs). 
9. After the sale was concluded there was discussion about 
a roof warranty. Briggs thought he could get a warranty from 
Layton Roofing, and, as an accomodation to the buyer, tried to 
get it. Briggs was unsuccessful in getting a roof warranty from 
Layton Roofing (Affidavit of Barlow Briggs). 
10. The roof of the building has not leaked, deteriorated, 
or otherwise failed since the sale in June of 1993, and is not in 
need of repair or replacement (Affidavit of Barlow Briggs). 
ARGUMENT 
I 
PLAINTIFF'S CLAIMS ARE BARRED BY REASON 
OF THE PAROL EVIDENCE RULE 
Under the parol evidence rule, extrinsic evidence cannot be 
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offered to vary the terms of an unambiguous written agreement. 
If the contract is in writing and the language is not ambiguous, 
the intention of the parties must be determined from the words of 
the agreement. Whether a contract is ambiguous is a question of 
law to be determined by the court. Hall vs. Process Instruments 
and Control, 229 U.A.R. 3 (Utah, Dec. 93). 
The subject contract at paragraph 3 provides as follows: 
"Buyer accepts the building in an "as is" condition, 
except as provided in paragraphs (1) and (2) listed 
above". 
Paragraph (1) is a laundry list of repairs required to be 
made by the seller. The roof is not listed as one of the items 
to be repaired. 
Paragraph (2) specifically deals with the subject of warran-
ty and requires the seller to warrant the heating, venting, air 
conditioning and elevator for a period of one year. The roof is 
not listed as an item to be warranted. 
The above is also consistent and in harmony with the written 
preliminary Earnest Money Sales Agreement which provides at 
paragraph 6 for warranty of the HVAC system and for "none" other 
warranties. Nor is the roof listed in paragraph 7 of the Earnest 
Money Sales Agreement as one of the items to be repaired. 
Defendant submits that there is nothing ambiguous about the 
contracts. Nor can the claim of plaintiff be considered as a 
supplemental or separate contract because one cannot use parol 
evidence to vary the terms of a written unambiguous contract. 
- 4 -
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See Hall vs. Process Instrument & Control, supra. 
Plaintiff's position would require the court to vary the 
terms of the written contract. The terms "as is" in the final 
contract and "none" in the preliminary contract are not 
ambiguous. This is a classic parol evidence case and the writ-
ten agreement must prevail. 
II 
PLAINTIFF'S CLAIMS ARE BARRED BY THE DOCTRINE OF MERGER 
A separate legal basis for the denial of plaintiff's claims 
is the doctrine of merger. This concept establishes the 
completeness of the final contracts and deed by extinguishing all 
antecedent agreements, whether written or oral. It is said that 
the purpose of the merger doctrine is to preserve the integrity 
of the final documents of conveyance and encourage the diligence 
of the parties. Embassy Group vs. Hatch, 277 U.A.R. 60 (Utah, 
Dec. 1993). Indeed it has been stated: 
"Ordinarily, a final contract does represent the final 
meeting of the minds, and in it are merged all the 
terms expressing the final intention of the parties 
and any augmentations. If there are inconsistencies 
between the terms of the preliminary and final contracts, 
those of the latter will ordinarily govern". 
Mawhinney vs. Jensen. 120 Utah 142, 232 P.2d 769 (1951). 
It is possible that many things were discussed during the 
negotiations between the parties. Such is usually the case in 
all real estate transactions. But a final contract eventually 
emerged that was clear and unambiguous. Based upon the final 
contract, a warranty deed was given to the buyer. The doctrine 
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of merger would now recognize the final contract to be just that 
— a final contract. 
Ill 
THE DOCTRINE OF PROMISSORY ESTOPPEL DOES NOT APPLY TO THIS CASE 
Plaintiff's second cause of action is based upon promissory 
estoppel. Promissory estoppel is a legal concept giving contrac-
tual status to promises where the following elements are present: 
(1) A promise reasonably expected to induce reliance. 
(2) Reasonable reliance inducing action or forbearance. 
(3) Detriment to the promisee. 
See Anderson vs. Aetna Casualty & Surety Company, 848 P.2d 171 
(Utah App. 1993); Section 90 Restatement of Contracts Second. 
In the subject case, plaintiff claims that defendant prom-
ised to deliver a roof warranty. Such claim, of course, would 
need to be evaluated with respect to whether the alleged promises 
pre-dated or post-dated the sale. 
Pre-sale Promises. By definition, the doctrine of promisso-
ry estoppel is a substitute for consideration. With respect to 
pre-sale promises the whole element of consideration is not an 
issue. There is plenty of consideration for all promises that 
were included in the contract. The problem with plaintiff's case 
is that such a promise is not included as a part of the contract, 
and plaintiff is precluded by the parol evidence rule from 
offering evidence that would vary the terms of a written con-
tract. Defendant is not aware of any authoritiy that would 
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permit the doctrine of promissory estoppel to nullify the parol 
evidence rule. 
Post-sale Promises. If the plaintiff is relying upon post 
sale promises, it could not possibly prevail. Such promises 
would not have induced any action because the sale had already 
been made. There could be no detriment because there could be no 
change of position. The plaintiff did nothing other than what it 
was already contractually obligated to do. Post-sale promises, 
if any, would be utterly unsupported by any consideration and 
would be wholly immaterial to the issues in this case. 
IV 
PLAINTIFF CANNOT ESTABLISH FACTS TO WARRANT 
A REFORMATION OF THE CONTRACT 
Plaintiff's third cause of action seeks reformation of the 
contract. In order to obtain a reformation based upon mistake, 
it is clear under Utah law that the mistake must be mutual. The 
mistake of only one party to an instrument will not afford relief 
by reformation. Briggs vs. Liddell, 699 P.2d 770 (Utah 1985). 
Because reformation is a remedy that the courts are reluctant to 
apply, the party seeking reformation must plead the circumstances 
of the mistake with particularity. The mistake must then be 
proved with clear and convincing evidence. Briggs vs. Liddell, 
supra. 
It is clear from the affidavit of Barlow Briggs that if a 
mistake was made in this case it was unilateral and not mutual. 
Mr. Briggs never intended a roof warranty to become part of the 
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contract, and, of course, such provision was never in fact 
included. This being so, the claim for reformation must fail. 
In addition, plaintiff's pleadings fall short of meeting the 
requirement of particularity. Plaintiff alleges that various 
promises were made but there is no breakdown as to the alleged 
communications that took place before and after the sale (it 
being defendant's position that any alleged promises after the 
sale would be wholly immaterial). In the absence of specific 
pre-sale allegations as to the actual communications that could 
establish a mutual mistake by clear and convincing evidence, the 
claim for reformation must also fail. 
V 
ALLEGED ORAL CONTRACTS VIOLATE THE PAROL EVIDENCE RULE 
AND STATUE OF FRAUDS 
Plaintiff's fourth cause of action alleges a breach of an 
oral contract. This is essentially the same claim raised in 
plaintiff's first cause of action and the same arguments that 
defendant raises under Point I herein apply. Where an alleged 
supplementary oral contract varys the terms of a written con-
tract, the parol evidence rule clearly controls. Hall vs. 
Process Instruments and Control, 229 U.A.R. 3 (Utah, Dec. 1993). 
In addition to the above, any alleged contract would create 
an interest in real estate and would be barred by reason of the 
statute of frauds at §25-5-1, Utah Code Annotated. 
The 5 year roof guarantee would also be violative of the 
statute of frauds at §25-5-4(1) relating to agreements not to be 
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performed within one year. 
Thus, all claims based upon oral contracts are barred by 
reason of the parol evidence rule and statute of frauds. 
VI 
PLAINTIFF IS NOT ENTITLED TO SPECIFIC PERFORMANCE 
Plaintiff's fifth cause of action seeks specific perfor-
mance. This involves only a remedy and not a claim. Obviously, 
if the claim fails the remedy fails. 
However, even if plaintiff were to prevail in one or more of 
its claims, the remedy of specific performance would not be 
available. Plaintiff claims that defendant promised to deliver a 
roof warranty from Layton Roofing Company. Layton has refused to 
warrant the roof. There is no way that the court or the parties 
can force Layton Roofing Company to do anything. Specific 
performance is impossible. Thus, if plaintiff were to prevail 
the only legal remedy would be to impose the terms of the warran-
ty upon defendant. 
VII 
PLAINTIFF CANNOT ESTABLISH FRAUD AS A MATTER OF LAW 
Plaintiff's sixth cause of action alleges intentional mis-
representation or fraud. Under Utah law the elements of fraud 
are: 
(1) Representation. 
(2) Of a presently existing material fact. 
(3) Which was false. 
- 9 -
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(4) Which the representor knew to be false. 
(5) For the purpose of inducing the other party to act upon 
it. 
(6) And the other party acted reasonably. 
(7) And did in fact rely upon it. 
(8) And was thereby induced to act. 
(9) And was damaged. 
See Conder vs. A.L. Williams & Associates. 739 P.2d 634 (Utah 
App. 1987); Copper State Leasing vs. Blacker Appliance, 770 P.2d 
88 (Utah App. 1988). 
Defendant in this case denies each and every element of 
fraud, but several of the elements do not involve disputed facts. 
One of the more obvious missing elements is that of damages. 
A party must demonstrate damage in order to recover for fraud. 
Conder vs. A. L. Williams & Associates, supra. 
In this case the roof simply has not failed. So far as 
defendant is aware there has never been a claim of any problem 
with the roof. Thus, unless and until the roof fails there can 
be no showing of any damage. 
In addition to the lack of damage, any representation by the 
seller that it would provide plaintiff with a roof warranty in 
the future, could not be a representation of a presently existing 
fact. Thus element number (2) fails. 
As to any alleged representations made after the sale, the 
elements of reliance and inducement are missing. 
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If there were allegations of misrepresentation that pre-
dated the sale, they are not pleaded with particularity as 
required by Rule 9(b), Utah Rules of Civil Procedure. 
All of the above would compel a dismissal of plaintiff's 
fraud claims. 
VIII 
PLAINTIFF CANNOT ESTABLISH NEGLIGENT MISREPRESENTATION 
AS A MATTER OF LAW 
Plaintiff's seventh cause of action alleges negligent 
misrepresentation. The elements to establish negligent misrepre-
sentation are the very same as the elements of fraud, except that 
the representation is made negligently rather than knowingly. 
Mostrong vs. Jackson, 227 U.A.R. 53 (Utah, Dec. 1993). 
The above being so, the arguments under Point VII of this 
brief apply equally to plaintiff's seventh cause of action. 
IX 
PLAINTIFF IS NOT ENTITLED TO INTEREST OR ATTORNEY'S FEES 
Plaintiff's eighth cause of action seeks interest and 
attorney's fees. Since there are no damages, there can be no 
interest. And any contract that plaintiff is attempting to 
enforce does not include attorney's fee provisions. Such claims 
are outright irresponsible. 
X 
THE DOCTRINE OF "RIPENESS" WOULD COMPEL 
A DISMISSAL OF THIS ACTION 
With respect to plaintiff's contract claims, relief is 
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sought by way of declaratory judgment. One of the requirements 
of every declaratory judgment action is that "the issues between 
the parties must be ripe for judicial determination". Boyle vs. 
National Union Fire Ins. Co., 229 U.A.R. 32 (Utah, Dec. 1993). 
In Boyle, the court discussed the ripeness doctrine and dismissed 
the case because that element had not been met. In that case, 
the court had been asked to determine coverage under a policy 
prior to the determination of liability. 
In the instant case, plaintiff's claim for damages must 
necessarily depend upon a failure of the roof. There has been no 
roof failure. Nor is there any indication that the roof is in 
jeopardy of failing. Under these circumstances this whole 
lawsuit is nothing more than an expensive exercise to determine 
what will happen in the event of remote possibilities. The case 
is not ripe for determination and ought to be dismissed. 
CONCLUSION 
Based upon all of the arguments and authorities as citied 
herein, it is respectfully urged that Defendant's Motion for 
Summary Judgment be granted. 
DATED this day of March, 1994. 
ARMSTRONG, RAWLINGS & WEST 
BV Q.0T(J/ 
David E. West 
Attorneys for Defendant 
5900 Associates, L.C. 
1300 Walker Center 
Salt Lake City, Utah 
Telephone: 359-2093 
- 12 -
C0031 
MAILING CERTIFICATE 
I hereby certify that on the
 i^ - day of March, 1994, a copy 
of the foregoing Memorandum in Support of Defendant's Motion for 
Summary Judgment was mailed to plaintiff's counsel as follows: 
Jeffrey M. Jones 
J, Mark Gibb 
Durham, Evans & Jones 
50 South Main Street, Suite 850 
Salt Lake City, Utah 84144 
Q.J2$u)j 
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EARNEST MONEY £ALES AGREEMENT 
.egend Y<K<X) Now; EARNEST IIONEY RECEIPT 
DATE 
THe undersigned ouyar 1 \ ^ n i - ^ f T i f f t r V ^ T • ^ F - n Zl ZlZZ 7*^7 
ts EARNEST MONEY, toe amount of 
T * und**gn«! Buyw A t ^ l SfrALUgy f)L At£((rAJS. h«f*y <Mposn woh 
« the tan. of \{j>kd -MM&thL^ 
which shall be deposited in accordance with applicable State taw 
Received by ——— 
Irokerage Phone Number 
OFFER TO PURCHASE 
1.'PROPERTY DESCRIPTION The above stated EARNEST MONEY is given * eecura and apply on the purchase of the property situated at £ 0 ' tiAlW 
<&\OQ j S o v f f l l mthacivm AAfJg£AM Countyof SAIT IAK& U M . 
ubatct to any restrictive covenants, zoning regulations, utility or other easements or rights o* way, government patents or state deeds of record approved by 8e>e* to 
ccerdance with Section Q g»«* prtyny »* <***«* *y 5 9 & Q ^S^rXLifiT^^^ L.C* _ , as sellers, and is more particuiariy 0 0 * * * 
CHECK APPLICABLE BOXES 
• UNIMPROVED REAL PROPERTY Q Vacant Lot • Vacant Acreage • Other . ^ ~ 
Qe^ fMPROVED REAL PROPERTY Q^CornmefCiai Q Residential ' D Condo • Other 
'(a) Included Hems. Unless excluded below, this sale shall tnckuU an fixture* and any of tha items shown In Section A if presently attached to ttw.preparty, 
>h* wtowtng peraotwrt property s r ^ — B ^ M ^ S A i 
(h) rtrfiirlerl fliimi Thir fnHnwmg itsmt am tntnfinitty ffTrrftrrttff fmm thtf faff tfahlG 
(c) CONNECTIONS, UTtUTIES AND OTNER RIGHTS. Seller represents that ma property includes the following improvements in the purchase peW 
B-pubttc sewer ^connected Dwell Doonnecied D other ft slectncrty ^connected 
u^>epuctank ©connected P i r r to j * t twaJe* / * *c |^ ffinQcess*egress by privatesesemasjt 
O other sanitary system _ # or shares _-Company— _ jB UaOtaiaU road &paved 
^TtubAcwaier B-connected O TV antenna Clmaetar'etilerina Dc^ewirec^ &vxbend^uoer \ ^ j ^ 
Q private water 0?connected QhWtfurajgae ^TcOfinaaad Qktim rights — t r ? r ! >_^-
^f l . t^^y A ^ ^ ^ ^ n ^ f l h . ^ ^ ^ i h . ^ p ^ ^ prior to dosing, D shaJf not be tonMeW 
(e) Buyer tnepectkxu Buyer has made a vtsuai inspection of me property and subject to Section t (c) above and 6 below, accepts it in its present ulijAel 
c^ondition, except: , , , ,, .,„ • ., _ ,.. , • — . i»J -
1
 » *• - » -
2t PURCHASE PRICE AND FINANCING, The total purchase price for the property 1$. 
[
 fl&USfitib ' - ^ ^ ^ ; PI a , n lAU>f&OQ ) w h k * ^ b * p e * e * W e V l 
~ which represents the atorecfeerfecd EARNEST MONEY 0EPOSIT: 
£lA> OQQ repteeenting the approxima* o a l a ^ 
Qftfp* Q O O representor* the s^prowmeteba^ 
which nWyh^n h«*rc ****** M . 4 } , ^ ? Si p«r Ju fm, «*h itw^ity pmymenU frf 1 (/flU\Q , (t / 
which include: ^prinopat; Cjjtwerest; Qtaws; O-ineufenoe; Doondotees: D other 
reoresentino the approximate balance of an adCWonal esUttlng mortgage, trust deed note, real estate contract or other encumbraifaet * b * 
assumed by Buyer, which obegabon bears interest at % per annum with monthly payments of f .^. , . . .— 
which include; Qpnndpal, Q interest Ouaer, Dinsgtaftce, Qoondatees; Q other 
representing balance, if any, including proceed* (rom a new mortgage loan, or seller financing, to be paid as Mows: - — 
Other _, t . , , . , , 
, ,4 \ fr-
• i # • • • 
A%0. QCO I TOTAL PURCHASE P«Ce 
*
L
—
i
 C 0 0 3 3 
Buyer ts required to assume an underlying obligation (in which case Sect** f shall also apply) and/or obtain outs** financmg, Buyer agrees to use I 
issume and/or procure same and this offer is made subject to Buyer quefcfymg for and lending institution granting said assumption and/or financing Buferli 
r^tr- applet . * * witrviA ftfjff ,4«yg mhmr <Utt^^ mrrmrtmnrm eJ rtfr A y m a t * to mm*ucn*thA un^Hylng nnkg^f t mmUar etimm tha new fisWdMbel 
m$f0^t rate not to exceed _ j 3 x k £ L _ % H Buyer does notquaflfy for the* asaumpta» ai id^ tir^ i^ cmg wlo^n &lsjv n-y •»>r^«w^« A ^ a t t a t 
vs Agreement, the* Agreement shall be voidable at the option of iM Setter upon wntten noboe« Setter agrees to pay up to Q mortgage loaa otaoatsjt 
its. not to exceed $ Q . In adoption. seOer agrees to pay % & to be used lor Buyer's other loan costs. , 
uto ^vAXA*) J EXHIBIT V>" . uj.. 
• two ot«(owp^» form S^^» Mtlals W ) ( ) Of' ?'>* I / _ Buyw1* lnhW« ( ^ ) ( ^ ^ T _ 3 ^ 4 ^ * l -
3. CONDITION AND CONVEYANCE OF TITLE. Softer represents that Setter 'J f^tolds title to the proparty in fa* simple &» purchaaing the p r o ^ u i S ^ a 
estate contract. Tranafer of Seller's o ^ 
to encumbrances and axcaptiona notad herein, evidenced by «&-a currant poOcy of tWe inauranoa in tha amount of purchase price C?an abanact of tt* broutfc < 
with «n attorney's opinion (See Section H). » 
4. INSPECTION QF TITLE. Jrt accordancew*h Seceon G. Buyer snail have the opportune to inspect tha * • * * • *#»*W!*%&J0 * * * » ***« * • # l i f t l i 
aut^loanyetfa^feetrlcaWco^^ 
5. VESTWGf OF TITLE. TWe shatf vast in Buyar aa fau«iar ^ L A A i *?AkALL&i <7tm AlSluW? •„.,•„• ,;.-• i _ ± _ 
6, SELLERS WARRANTIES, in addition to warranties containad in Saction C. tha following items ara alao warranted: 
Exceptions to the above and Section C ahaH ba limited to IHA fallowing NOM& _ 
riszscasszi 
„ . , • ' ' " ' • • • , . > T ^ ^ ' 
7. SPECIAL COt«»6UTtONS AND CONTINOEI^ 
**^9ti4MUijrrr teXKut Dii&CflMTOM RJ^fML^f fcepiMtf 
PLOO^  <*4te jtAtc. AWWT DF &mcr> ye t&mhrt*t> eu # » onion gc, 4GLBL, «ayauAAws gage* 
Aaittc-te^pur umi Attu*ymd r/KTCMift n u nr*1^* cusmfr- - c o W 
ff**, p i^f- r^Vf^  r^ i MartF'"-
a- CLOSING OF SALE. Thia Agreement shaft ba dosed on or bafoia , fArsy s i .. 19 ^ at a reasonable location to ba < 
Seller, subject to Saction Q. Upon demand. Buyar abaft dapoait with tha aacrow ctoevig offtoe aft document* necessary to complete tha purcnaaa In accocdanee * * 
thia; Agraamant. Prorations sat forth in Section R shafl be medeaaof B3 data of pimmion jBfdato of dosing ©other •—.—,— • j 
$. POSSESSION. SettershaHdeavarpoaaaaaiontoBuyoron ^ r i ^ f r f ^ C r [, — J J T ^ + J ^ ^ 
10. AGENCY CHSCLOSUHE. At tha signing of ^ Agreement the Cstlog agent ^jj$r^t *&H ^t)fL^4SRU —repreeettte ( ) $ $ e | e ^ 
and mo sotting aynt ^ g j ^ t r V J ^ e t a w g j l e p r a s a m g ^ 
wrirodiecJoewortheager^^ ) ( ) Buyefe iraeeJs < f t ) ( ) Settee's mitiafe. J> 
f l . GENERAL PROVISIONS-UNLESS OTHeRWlSElr^^ 
ACCEPTED BY THE BUYER AND SELLER AND ARE INCORPORATED INTO THIS AGRe»IEWr BY REFERENCE. 
l i AGREEMENT TO PURCHASE AND TWC LU«T FOR ACCEPTANCE. Buyer offers to purchaaa the property on the abova terma and cqnettona. 3s«er e M 
h ^ until ^ : € F D ^ A U ^ a \ (U i r t ^ ^ . 1ft <» > to ^ ^ thk oMar. Uiya^^ 
(Addraaa) (Phona) (SJ«NfW 
(VSNrlMVW (BuvWaSignatufa) (Date) (Addraaa) * (Phone) 
CW*KONE " 
^ ACCEPTANCE OF OFFER TO PURCHASE: Seaer hereby ACCEPTS tha foregoing ofler on the terma and oood*on» apacpad above. 
D REJECTION. 8e#er hereby REJECTS the loregoing offer ; (Seaart Waats) 
Qi COUNTER OFFER. Setter hereby ACCEPTS the toragoing offer SUBJECT TO tr^axoaptkw 
pfeaants said COUNTER OFFER for Buyafa acceptance. Buyer ehefi have un« _ _ _ ! _ (AIA^ PM) 
apecmadbeto .^ 
"P«T« 
in the attached A d d e a ^ f i ^ 
.19 _toaooapt*thaamHaa 
(Seaer'a Signature) 
H—^» 
-tnr 
(Tana) (Address) (Phone) (SSSWalall 
(Orta) (Time) (Addiaai) (Setter a SignaJum) 
CHECK ONE: 
Dl ACCEPTANCE Of COUNTER OFFER Buyer hereby ACCEPTS the COUNTER OFFER 
• j REJECTION. Buyer hereby REJECTS the COUNTER OFFER (Buyer's WbaJa) 
Q COUNTER OFFER Buyar hereby ACCEPTS the COUNTER OFFER wan mod0ea*one on attached Addendum. 
(Phona) 
y > ! • (BuVar'a Signature) (Data) (Time) (Buyer's Btynature) ( D M (Tiraa) 
DOCUatENT RECGPT 
State Law requires Broifiar to furnish Buyar and Setter Weepies erf this Aoreemem heart* a i t 
A. D I acfcnowtedge receipt of a ftnai copy of tha foregoing Agreement bearing all signatures: 
awaTUBic SMtfATURE Of SEUJPt torauYf* 
1024, 
4 Q I peraonatty caused a final copy of the foregoing Agreement bearing att signaturaa to be matted on. 
Ce»tified Mail and return receipt attached hereto to the • Setter DBuyer. Sent by 
Page three of a four oaoe form 
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CLOSING STATEMENT 
Seller: 5900 Associates, L.C., a Utah limited liability 
company 
Buyer: RPM Investments, Inc., a California corporation 
Property: 201 East 5900 South, Murray, Utah, 84107 
Closing Date: June 30, 1993 
1. Purchase Price $1,420,000.00 
2. Assignment of Seller's escrow account 8,650.31 
3. Pre-paid insurance 1,427.00 
4. Pre-paid utility deposits (Murray City) 1,098.00 
5. $1,431,175.31 
Less: 
6. Trust Deed Balance $896,000.00 
7. Seller's pro-rata share of 
1993 property taxes 7,440.75 
8. Pre-paid security deposits 7,200.00 
910,640.75 
9. Seller's Equity $520,534.56 
Charges to Seller at Closing 
10. 1/2 of loan assumption fee $ 4,480.00 
11. 1/2 of title insurance premium 1,183.50 
12. 1/2 of closing fees to Armstrong, Rawlings 
& West 500.00 
13. Real estate commission 50,000.00 
14. Recording of documents 25.00 
15. Escrow for improvements 30,000.00 
C0035 EXHIBIT ' £ " 
16. 1/2 of escrow fee 250.00 
17. $86,438.50 
Charges to Buyer at Closing 
18. 1/2 of loan assumption fee $ 4,480.00 
19. 1/2 of title insurance premium 1,183.50 
20. 1/2 of closing fees to Armstrong, Rawlings 
& West 500.00 
21. Recording of documents 25.00 
22. 1/2 of escrow fee 250.00 
23* $ 6,438.50 
AMOUNT DUE FROM BUYER TO CLOSE 
(Line 9 plus line 23) S526.973.06 
AMOUNT PAYABLE TO SELLER AT CLOSING 
(Line 9 less line 17) $434,096.06 
Supplemental Contract Provisions 
Seller and buyer each agree to the following: 
1. Seller agrees to make the following repairs to the 
property: 
a) Repairing the parking lot area, by resurfacing and 
sealing against present leaking condition. Seller will provide 
Buyer with Contractors gueurantee that this work has been complet-
ed and warrantee! against future water leakage for at least one 
year* 
b) Remove all discoloration from brick areas. 
c) Replace and repair all broken brick in walls and build-
ing. 
d) Replace carpet on second floor common area hallway. 
- 2 -
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e) Seller shall deposit into escrow with Armstrong, 
Rawlings & West acting as fiduciary and escrow agent, the sum of 
$30,000 to guaranty completion of these improvements. These 
escrowed funds shall be returned to Seller when these improve-
ments have been completed and a release has been signed by the 
Buyer. 
2. Seller shall warrant the Heating, Ventilating and Air 
Conditioning systems including all mechanical mechanisms involved 
with these systems, and the Elevator, against breakdown for a 
period of one year. Warranty shall not include routine mainte-
nance, and is conditional upon Buyer having a Contractual 
Agreement with a contractor to have these systems serviced on a 
quarterly basis. 
3. Buyer accepts the building in an "as is" condition, 
except as provided in paragraphs (1) and (2) listed above. 
4. Buyer agrees to assume all obligations under Seller's 
existing note and trust deed with St. Paul Federal Bank for 
Savings. Seller represents that the balance due is $896,000.00. 
5. .Seller shall pay all interest on the existing note and 
trust deed' fe! ^^^e 3°/ 1993. 
6. Seller acknowledges receipt of a Guaranty Agreement 
dated March 31, 1992 wherein Barlow Briggs, Max D. Scheel, Bert 
N. Smith, Blaine R. Hale and Kent Howard have personally guaran-
teed an amount up to 10% of any principal default on the existing 
note and trust deed * St. Paul Federal Bank for Savings. Buyer 
shall indemnify and L xd the guarantors harmless from any liabil-
ity under the Guarantee Agreement; and in addition, and as a 
condition of this sale, shall deliver to seller and guarantors at 
closing em-agreement in writing wherein Alan Smalley of Beverly 
Hills, California, personally agrees to indemnify and hold 
guarantorsIfi&rmless from any future liability under the Guaranty 
Agreement. 
7. Sailer herewith delivers to Buyer all existing leases on 
the premises, and assigns to Buyer all of its interest in and to 
said leases. 
8. All taxes, insurance and rents shall be pro-rated as of 
date of closing. Existing insurance shall be assigned to Buyer. 
9. Any defaulting party to this agreement shall pay all of 
the costs and expenses of enforcing the same, including reason-
able attorney#s fees incurred for enforcement or in connection 
with any breach. 
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10. Seller and Buyer recognize that Dr. Payne, in Suite 
#206, has not as of this time signed a new lease or an extension 
to his old lease. Seller hereby agrees to have this suite leased 
and will pay the leasing commission to a licensed real estate 
agent or broker to have this accomplished. Buyer agrees that if 
the Seller is able to lease this space through his own effort and 
ability, then the paying of any commission for leasing will be 
excused. If, however, Seller is unable to or that this suite is 
not leased within sixty (60) days from the lease expiration, a 
licensed real estate broker or agent will be commissioned to do 
the leasing. The Buyer will approve the selection of the real 
estate broker to market this property. Seller's obligation to 
pay a commission shall be limited to the commission apportionable 
to the first three years of the lease. 
11. The parties acknowledge that the existing lease to 
Primary Children's Medical Center expires January 15, 1993. In 
the event this lease is not renewed, Seller guarantees payment of 
rent for a period of one year. Buyer shall make diligent efforts 
to release this space so as to mitigate Seller's obligation. The 
obligation under this paragraph shall be secured by a cash 
deposit, or a letter of credit from a reputable bank, in the 
amount of $55,000.00, which shall be deposited with Armstrong^ 
Rawlings & West as fiduciary and escrow agent. 
12. Buyer will give Briggs Realty an exclusive listing £o 
lease the space now occupied by Dr. Bradley, if Dr. Bradley 
elects to vacate his preent suite at the expiration of his 
present lease contract. Briggs Realty will receive a five 
percent (5%) commission if an acceptable tenant is found. This 
exclusive listing will be valid for sixty (60) days from the 
signing of this listing. 
DATED this 3>Q day of J^^JL_ 1993. 
5900 ASSOCIATES, L.C. 
^ I t s Mana a g e r C ^ 
SELLER 
RPM INVESTMENTS, INC. 
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The undersigned hereby acknowledges receipt of a copy of 
this agreement and agrees to act as an escrow agent in accordance 
with paragraphs 1 and 11 herein. 
ARMSTRONG, RAWLINGS & WEST 
BY. Qj?^cA/ 
- 5 -
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WHEN RECORDED RETURN TO: 
ftlan Smalley 
718 Hillcrest Road ~ 
Beverly Hills, CA 90210 
5 5 * 2 7 9 7 
30 JUNE 93 02:54 PH 
K A T I E L . D I X O N 
RECORDER! SALT LAKE COUNTY, UTAH 
DAVID E WEST 
1300 UALKER CENTER SLC UT 84111 
REC BY: SHARON WEST , DEPUTY 
WARRANTY DEED 
1 
5900 Associates, L.C., a Utah limited liability company, 
with its principal office at Salt Lake City, Salt Lake County, 
State of Utah, Grantor, hereby coveys and warrants to Pam Joy 
Realty, a corporation organized and existing under the laws of 
the State of California, with its principal office at Beverly 
Hills, Los Angeles County, State of California, Grantee, for the 
sum of TEN ($10.00) DOLLARS and other valuable consideration, the 
following described tract of land in Salt Lake County, State of 
Utah: 
BEGINNING at a point on the North Right of Way Line of 
5900 South Street South 1162.23 feet and West 911.28 
feet from the calculated center of Section 18, Township 
2 South, Range 1 East, Salt Lake Base and Meridian, City 
of Murray, Utah; thence North 8*53'30" East 150.00 feet; 
thence South 81*06'30" East 180.62 feet; thence South 
8*53'30ff<iWest 150.00 feet to said Right of Way; thence North 
81#06'30"^West 180.62 feet along the Right of Way to the 
point of BEGINNING. 
IN WITNESS WHEREOF the undersigned has executed and deliv-
ered this Deed on the JSi day of June, 1993. 
5900 ASSOCIATES, L.C., a Utah 
limited liability company 
By \Jo^£^J r^-<>V 
^ Tt-c Manacrer ^J u 
STATE OF UTAH ) 
) 
COUNTY OF SALT LAKE ) 
I s ag
ss. 
On the 2~^ day of June, 1993, personally appeared before me 
Barlow Briggs, who being by me duly sworn did say that he is the 
Manger of 5900 Associates, L.C., a Utah limited liability compa-
ny, that said instrument was signed on behalf of said limited 
liability company and said Barlow Briggs acknowledged to me that 
said company executed the same. 
My Comission Expires: ^J^fj^^Ll^ 
Notary Public 
Residing at Salt Lake City, UT 
NOTARY PUBUC"""1 
BARBARA B. HALL 
Armstrong Rawlings S West 
1300 Walker Center 
Salt Lake City Utah M i l l 
My Commission Expires 5/2/95 
STATE OF UTAH 
to 
GO 
- o 
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EXHIBIT. >'Q ro 
TabH 
David E. West 3427 
Armstrong, Rawlings & West 
Attorneys for Defendant 5900 Associates, L.C. 
1300 Walker Center 
175 South Main Street 
Salt Lake City, Utah 84111 <• -
Telephone: (801) 359-2093 &*' "*? *3. y >^ J 
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR SALT LAKE COUNTY 
STATE OF UTAH 
PAM JOY REALTY, a California 
corporation, 
Plaintiff, 
vs. 
5900 ASSOCIATES, L.C, a Utah 
limited liability company/ and 
JOHN DOES 1-10, unknown 
individuals, 
Defendants. 
AFFIDAVIT OF BARLOW BRIGGS 
IN SUPPORT OF 
DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT 
Civil No. 940900274CV 
Judge J. Dennis Frederick 
STATE OF UTAH ) 
) SS. 
COUNTY OF SALT LAKE ) 
Barlow Briggs, being first duly sworn under oath, deposes 
and says: 
1. 5900 Associates, L.C. is a duly organized limited 
liability company. Affiant is, and during all material times 
herein, was the manager of this company. 
2. Prior to June 30, 1993, 5900 Associates, L.C. owned an 
office building in Murray, Utah located at 201 East 5900 South 
Street. 
3. On June 30, 1993, the office building was sold to Pam 
C0041 
Joy Realty. Affiant understood Pam Joy to be a California 
corporation. 
4. From the standpoint of the seller, affiant handled all 
of the negotiations for the sale. No other owner of 5900 
Associates, L.C. participated in any sales negotiating. 
5. Exhibit "A" attached hereto is a copy of the preliminary 
Earnest Money Sales Agreement covering the purchase and sale of 
the property. The buyer under this agreement "Alan Smalley or 
assigns" later designated Pam Joy Realty as the assignee. 
6. Exhibit "B" attached hereto is a copy of the final 
Closing Statement and Contract between the buyer and seller. 
Exhibit "C" attached hereto is a copy of the Warranty Deed cover-
ing the conveyance of the property. 
7. Prior to June of 1993, Layton Roofing Company had made 
extensive roof repairs to the building. This information was 
disclosed to buyer's agents along with numerous other unrelated 
verbal discussions. Affiant at one time told buyer's agent that 
he thought a roof warranty could be obtained from Layton Roofing, 
although this was never an item that was followed up or 
incorporated into the sales agreement, and it was never affiant's 
intention to have this as a condition of the sales contract. 
Affiant thereafter had detailed discussions with Alan Smalley and 
Steven Sorenson, agents of the plaintiff, about repairs and 
warranty items and such discussions culminated in paragraphs 1, 2 
and 3 of the final contract. 
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if- ! affiant was asked Li 
told buyer = a--..* • ^ . . - » . . . . * u .. 
effort, 2 - accomodate, _ £, Affian was 
essful )btaini; warranty from Layton Roofing Company. 
Affiant has . aanageu . *~ n 
time : >nl* *• - familiar w r t -lt. condition - ,.*c: Ao far 
affiant aware, condition, does not 
leak, t. 
10. Plaintiff aas never claimed ^ affiant that 
ailed, ;L neec 
repa i i ui replacement or that there is any real jeopardy that u 
will .,^"1 '"ti./" .:! least *,ve years from the <lrt ai< "L"i o 
tiff's only complaint affiant has been that ants a written 
warranty from Layton Roofing, from an equivalent third party. 
Defendar t: :ann : t m e 
it has any legal obligation to do so, 
DATED this l£ day of March, 1994. 
JLA. Jb« Barlow Br m-
Subscribed and sworn „ Defore me, a Notary Public, this 
es: 
^> ^-- %S~ 
I 
ESIJJ 
NOTARY PUBUC™ I 
BARBARA B. HALL > 
Armstrong. Rawlirtgs A West I 
1300 Walker Center I 
Salt Lake City. Utah 84111 j 
My Commission tupm 5/2/96, 1 
- /S^U^ <^ > )zj&? 
Notary Public 
Residing at Salt Lake City, UT 
C0043 
.J 
ARMSTRONG, RAWLINGS & WEST 
BV Q-J&ub 
David E. West 
Attorneys for Defendant 
5900 Associates, L.C. 
1300 Walker Center 
Salt Lake City, Utah 
Telephone: 359-2093 
MAILING CERTIFICATE 
I hereby certify that on the S^T day of March, 1994, a copy 
of the foregoing Affidavit of Barlow Briggs in Support of Motion 
for Summary Judgment was mailed to plaintiff's counsel as fol-
lows: 
Jeffrey M. Jones 
J. Mark Gibb 
Durham, Evans & Jones 
50 South Main Street, Suite 850 
Salt Lake City, Utah 84144 
Qm<2. Lfc. 
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EARNEST MONEY JSALES AGREEMENT 
LegwJ Y«00 l E A R ^ 3 l 0 f « Y HECBPT' 
DATE 
T * u n d o r s < ^ Buyer A ^ S M U f % J > L ^ ^ 
as 6ARMEST MONEY, tna amount of fib*J£~%> %& P^ftFnti/Q** 
« the form of , — J<£AtL^. A / V f c O f r ^ L * 
wnicn shall be deposited in accordance w<h appueabJe State taw 
Received by — - — 
. immy depositsvnth 
Dollar a /S — — 
Brokerage Phone Number 
OFFER JO PURC*U»e 
l/p*K)PERTYDeSCfaPTlON The above staled ^ ' 'tyWt 
<&\OQ < S * U t i l mtheOtyef r W l f f f f i T " Coumyof S^JT I AW _ Z Z Z ^ 
eubaKt to ariy restricts* cgvoru^ 
accordance with Section Q. Said property is owned by ,.£?QQ c f S g f t C / 4 f i f ,^ ; ("C* a* * •"•" . ««<* * < w i psfticularty i 
r _ . _ _ _ _ _ _ _ ^ I I P _ _ , _ -
 T jrc~ 
c f e # APPLICABLE BOXES' 
OUNUIPfWV^D REAL PROPERTY O Vacant Lot D Vacant Acreage DOthai _ _ „ _ _ 
IMPROVED REAL PROPERTY (£«>ynmefaal Q Residential ' O Condo D Other 
'(a) Included Hams. Unlaw excluded betew.^.saie shall fnc^MMmm^S^^ *>* **^J*%? J* Section A if presently attached J 
<b) Excluded kerns. The feSowmg items are specftcaty excluded Irdm tms salr _ 
(c) CONNECTIONS, imUTIES AND OTHER R*GKT8. SeSer represent* that the property includes the following improvement* m the ptKcheae|paW 
&put*c sewer gkonnected Owe* Oconnecied D other ft aiacinoty ^connected 
fejepUc tank OPcennected J D i r n c * ^ w a t e U s e c w ^ e ^ s ^ flH*^*#Qnwsby pnve*.e**emesjt 
Comer sanitary eysteov — j&rfetmfee » i^is^tijfcikm—*** |DlaxMlsO|oad B"peved 
^ W x e j water ^ 2 h ^ 1 ^ ^ B p * * * * ^ ^ o i f t a i p ^ u W \ _ -
Q private water ^connected ^Ijfaetural gas i S K S n i e r t ffibthor rights /y9^ 
•WStirve* A cdrffied Survey D — . . . . Loiter to dosing, • shatfnofbeiui U i i t 
l(e) Buyer Inspection. Buyer has made a visual inspection of the property and subject to Section 1 (c) above and 6 below, accepts it m its present psjsfpsl 
jcondmon, sxcapt *n—-^-^ . .—. • . l » 4 « - -
„ • , •
 j
 „ — , - ^ - , !—> t .» • 
( 
2i PURCHASE PRICE AND FINANCING, The total purchase price for the property Is. 
t„ f . . O . , . . , whk^ represents the a^oredescft^EARN^ 
i £1A0QV repreeentirigmaj^rox^ 
i &*?(?, P O O representing theepprcxxi^ 
which include: ffviMUuet. (Rarest ; D tanas: O-tnevienoe; Doondataas? D other 
repress*** tfie approximatt balance of an addttone* easting mortgage, trust deed nose, real eetata contract or other encumbraffeei sir ft* 
assumed by Buyer, which oblganon bears intareatat : % pe/arvium wt* morthly peymer^ 
which include: D principal; D interest: O taxes; D insurance, D condo fees; • other 
4xe*er*feg baierae, if w - , , i—, 
»JftO,W 
Other _ _ _ _ _ _ _ 
TOTAL PURCHASE PRICE C0045 
it @uyer is required to assume m ynoartying obligation (m which case Secuon f shall aiso apply) and/or obtain outside flnancem, Buyar agrees to uaa i 
to assume and/or procure same and th« oner m made subject to Buyer qualifying for and lending institution granting said assumption and/or (maoorng BufertsatNi 
to make apptication within Q w , o^ ys ahar Seaa^s acceptance of th^ Agreement to assume the und^ 
an interest rate not lo exceed ^ i VS % M H . ^ ^ X ^ ^ ^  n " ^ w ^ ^ ^ i m p i ^ *~*~ K^^^Q **** g l ^ ^ , ^^<^t^. i i llti* 
of th« Ao/eement this Agreement snaA be voidable « 
pomtt noi to exceed S O t ~ — in addmon. seller agrees to pay 9 _ _ J ? L _ to be used for Buyer's other loan costs 
Peaa two ot a four page farm Setter's Initials *$K< i J l d l d l >^.>«w.(l<)(Dt"BIT^'-Ajufa. 
3 CONOTiTON ANf^CONV^^ 
estate contract. Transfer of Setter'* ov***rst^ interest sltatt be niao^ 
to sncumorances and exceptions noted herein, evidenced by ft-a current poocy of tide insurance in the amount of purchase pnce C?en abstractor 
*oh an attome/s op«*ofl (See Sectton M>. 
4, PsgPCCTIPN QFjrmJE. inmortene*j*h SocSon G. Buyer shl have theopporturgy to i 
suflect to any costing rosslctlvoopvort^ 
5 VESTINGTOF TITLE. TWe shall vast in Buyer as U^m: ^ALAhL^Su 
the tale tp.thesubietf 
not rovtosejd any ca-
rt rttS/fo 
*R*55fr: 
7 SPECULCONS*3SttTlOr« AND CONTINGENCY 
**^pjttWjfolirrr flgiw* Discct^ ATteAt fM»tflH£eyf aerate >ft fetetefge^j eamfc <mw 
a CLOSING OF SALE. Trae Agreernent>shaji be dosed on or betas« F T v 5 . . t * 4 3 ^ «* a reasonable locabonj Seller, subject to Section Q. Upon cfemartrsuyer shaft depoait wfth the aacrow doewig office aft documpas neoaaaary to complete the purchase 
this; Agreenient Prorations set forth in Sectton R she* be made a*o< ffldataot paiiiiionfic^te c^dce^g Brother 
a pfto^g«qmi suu* *** d*s^ pimmmmkm * Ri^" m &LXX»\ti(* —unless emended by emuen agreement of _ 
^ A C a ^ W W ^ ^ A i t ^ s ^ &&&^£frU represents 
wnraftecloeurV^tri^^ ) ( ) 8 u y ^ M » * e f t ) ( ) Setew*e aubeJe, 
t1. GENERAL PROVISIONS-UrUESSOTHe^^ 
ACCEPTED BY THE BUYER AND SELLER ANO ARE INCORPORATED tNTO TI«S AGREEMEOT B^ 
12. AGREEMENT TO PURCHASE AND TIME LttUT FOR ACCEPTANCE. Buyer offers to purchaaa the property on the above terms and < 
rvaMsunol ^ ' C F . jAMflgj) fajcL&L. t a , a ^ to acoep< thai offer. UraVa^  
MONEY to ft* Buyers ^ ^ ) * J ^ ~ 
< 5 5 n ^ * * * ^ (555) 
(fefcw'vSientfura) <0«#> ( « W « | 
ar t * 
GJACC 
ONE 
( EPTANCE OF OFFER TO PURCHASE; Seller hereby ACCEPTS the foregoeio, oiler on the ?or^ 
• REJECTION, Belief hereby REJECTS the loregoirsj ofler. (Betafe taejele) 
Q« COUNTER OFFER. Soto r*r*cy ACCEPTS t r * f c * ^ ^ 
presents eaid COUNTER OFFER for Buyer's acceptance. Buyer abaft have until. .(AM/PM). . .19 . 
Nad Ad4e4duWia**1 
to aooaptw ajaaai 
^m*A*s*c ^ ^ s , i,c4 9\** frss ._ 
(Settei'* S i g n s ? u r e ) U V (Deis) f 
fc e-s 
ISRnwlii (Tana) (Addreas) (Phone) 
(OMe) (Tane) (Address) (Setter's Signature) 
CHECK ONE: 
D ACCEPTANCE OF COUNTER OFFER. Buyer hereby ACCEPTS the COUNTER OFFER 
Q REJECTION, Buyer hereby REJECTS tte COUNTER OFFBR. (Buyer's tatoeJs) 
D COUNTER OFFER. Buyer hereby ACCEPTS the COUtsTER OFTO * e * rnodMee^ 
(Phone) -7" 
-f—t-Buyefs Signature) Pale) (Tans) (fiuyer*a Sejnature) pm (TWj* 
DOCUMENT RECBPT 
Suae I w nMiuiras Broker to furnish Buyer and 
JL D jJ*£N**dp* toceipt of a fmai copy of the (oregoevi Agreement bearing aftajgnaturea: SKU4ATUIIE Of SBJJS* ICYeuVIA 0046 
TSaT 4—*-
$. Q I pereonaSy caused a final copy of the foregoing Agreement bearing aB signatures to be mailed on. 
erfched Mail and return receipt attached hereto to the D Setter DBuyar. Sent by 
age three of a four oaoa farm 
,1»-
CT.QSTNG STATEMENT 
SeJ .In : 5900 As,_ 
company 
Buyer: RPM Investments, Inc. a. Cal.i torni/i rorpoi: 'it 1 nn 
Property: 2 01! IE as t : 5 9 0 0 South, Murray, Dt ah, 84107 
Closing Date: J line 30, 1993 
Purchase Price "-,420,000.00 
Assignment of Seller's escrow account 8,650,31 
in in 00 
Pre-paid utility deposits (Murray City) 1,098.00 
5." '•"' $1,431,175,31 
Less: 
Trust Deed Balance $896,000.00 
Seller's pro-rata share; ol 
1993 property taxes 7,440 
910,64C 
Seller's Equity $520,534.56 
Charges tP SqUw frt Closjpg 
10. 1/2 of loan assumption fee fc 'III il mi in iiiiiii 
i ill II mi il II I 1 J I J i i i n 1 1 a m mi" p r e m i u m l I H. I H I 
1/2 of closing fees to Armstrong, Rawlings 
£ West 
13. Real estate commission 50,000.00 
14. Recording of documents 25.00 
Escrow improvements ; 
C 0 0 4 7 EXHIBIT. "3" 
16. 1/2 of escrow fee 250.00 
$ 
$ 
4,480.00 
1,183.50 
500.00 
25.00 
250.00 
6,438.50 
17. $86,438.50 
Charges to Buyer at Closing 
18. 1/2 of loan assumption fee 
19. 1/2 of title insurance premium 
20. 1/2 of closing fees to Armstrong, Rawlings 
& West 
21. Recording of documents 
22. 1/2 of escrow fee 
23. 
AMOUNT DUE FROM BUY£R 0^^ . CLOSE 
(Line 9 plus line^23} SSrff6>973.06 
AMOUNT PAYABLE TO SELLER AT CLOSING 
(Line 9 less line 17) $434,096.06 
Supplemental Contract Provisions 
Seller and buyer each agree to the following: 
1. Seller agrees to make the following repairs to the 
property: 
a) Repairing the parking lot area, by resurfacing and 
sealing against present leaking condition. Seller will provide 
Buyer with Contractors guarantee that this work has been complet-
ed and warranted against future water leakage for at least one 
year. 
b) Remove all discoloration from brick areas. 
c) Replace and repair all broken brick in walls and build-
ing. 
d) Replace carpet on second floor common area hallway. 
- 2 -
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e) Seller shall deposit into escrow with Armstrong/ 
Rawlings & West acting as fiduciary and escrow agent, the sum of 
$30,000 to guaranty completion of these improvements. These 
escrowed funds shall be returned to Seller when these improve-
ments haveJDeen completed and a release has been signed by the 
Buyer. 
2. Seller shall warrant the Heating, Ventilating and Air 
Conditioning systems including all mechanical mechanisms involved 
with these systems, and the Elevator, against breakdown for a 
period of.one year. Warranty shall not include routine mainte-
nance, and^5||ponditional upon Buyer having a Contractual 
Agreement'with a contractor to have these systems serviced on a 
quarterly basis. 
3* £jJ^ jaj:gaccepts the building in an "as is" condition, 
except astprovided in paragraphs (1) and (?) listed above. 
4. Buyer agrees to assume all obligations under Seller's 
exxsting note and trust deed with St. Paul Federal Bank for 
Savings. Seller represents that the balance due is $896,000.00. 
v*S. rr$$$£F shall pay all I i I nJ in and 
trust dee^B^^une 30, 1993. 
6. Seller acknowledges receipt of a Guaranty Agreement 
dated March 31, 1992 wherein Barlow Briggs, Max D. Scheel, Bert 
N. Smith, Blaine R. Hale and Kent Howard have personally guaran-
teed an amount up to 10% of any principal default on the existing 
note and Jtrust deed to St. Paul Federal Bank for Savings. Buyer 
shall indemnify and hold the guarantors harmless from any liabil-
ity under the Guarantee Agreement; and in addition, and as a 
condition of this sale, shall deliver to seller and guarantors at 
closing an -agreement in writing wherein Alan Smalley of Beverly 
Hills, California, personally agrees to indemnify and hold 
guarantors^armless from any future liability under the Guaranty 
Agreement. 
7. Seller herewith delivers to Buyer all existing leases on 
the premises, and assigns to Buyer all of its interest in and to 
said leases. 
8. A1J. taxes, insurance and rents shall be pro-rated as of 
date of closing. Existing insurance shall be assigned to Buyer. 
9. Any defaulting party to tiile agreement shall pay all o± 
the costs and expenses of enforcing the same, including reason-
able attorney's fees incurred for enforcement or in connection 
with any breach. 
10. Seller and Buyer recognize that Dr. Payne, in Suite 
#206, has not as of this time signed a new lease or an extension 
to his old lease. Seller hereby agrees to have this suite leased 
and will pay the leasing commission to a licensed real estate 
agent or broker to have this accomplished. Buyer agrees that if 
the Seller is able to lease this space through his own effort and 
ability/ then the paying of any commission for leasing will be 
excused* If• however,. Seller is unable to or that this suite is 
not leased within sixty (60) days from the lease expiration/ a 
licensed real estate broker or agent will be commissioned to do 
the leasing. The Buyer will approve the selection of the real 
estate broker to market this property. Seller',s obligation to 
pay a commission shall be limited to the commission apportionable 
to the first three years of the lease. 
11. The parties acknowledge that the^x^y&ing lease to* 
Primary Children's Medical Center e^iresWan^Ecy15, 1993^mlS 
the event this lease is not renewed/ Seller ^ guarantees payment%f 
rent for a period of one year. Buyer shall make diligent efforts 
to release this space so as to mitigate Seller#s obligation. The 
obligation under this paragraph shall be secured by a cash 
deposit/ or a letter of credit from a reputable bank, in the 
amount of $55/000.00/ which shall be deposited with Armstrqnc^ 
Rawlings & West as fiduciary and escrow agent. 
12. Buyer will give Briggs Realty~an-j&%EXfis±'ve list!Luv 
lease the space now occupied by Dr. Bradley/ if Dr. Bradley* 
elects to vacate his preent suite at the expiration of his 
present lease contract. Briggs Realty will receive a five 
percent (5%) commission if an acceptable tenant is found. This 
exclusive listiAg will be valid for sixty (60) days from the 
signing of this listing. 
DATED this ^ Q day of l^^~JL- , 1993. 
5900 ASSOCIATES/ L.C". 
By Y^J^^Y^ 
^ I t s Manager GO 
SELLER 
RPM INVESTMENTS, INC. 
- 4 -
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The undersigned hereby acknowledges receipt of a copy of 
this agreement and agrees to act as an escrow agent in accordance 
with paragraphs 1 and 11 herein. 
ARMSTRONG, RAWLINGS & WEST 
BY 
C005J 
if; 
LTD 
WHEN RECORDED RETURN TO: 
ft Ian Smalley 
718 Hillcrest Road ~ 
Beverly Hills, CA 9Q210 
5 5 4 - 2 7 9 7 
30 JUHE 93 02:54 PH 
K A T I E L - D I X O N 
RECORDER, SALT LAKE COUNTY, UTAH 
DAVID E WEST 
1300 WALKER CENTER SLC UT 84111 
REC BY: SHARON WEST , DEPUTY 
W A R R A N T Y D E E D 
1 
5900 Associates, L.C., a Utah limited liability company, 
with its principal office at Salt Lake City, Salt Lake County, 
State of Utah, Grantor, hereby coveys and warrants to Pam Joy 
Realty, a corporation organized and existing under the laws of 
the State of California, with its principal office at Beverly 
Hills, Los Angeles County, State of California, Grantee, for the 
sum of TEN ($10,00) DOLLARS and other valuable consideration, the 
following described tract* of land in Salt Lake County, State of 
Utah: 
BEGINNING at a point on the North Right of Way Line of 
5900 South Street South 1162.23 feet and West 911,28 
feet from the calculated center of Section 18, Township 
2 South, Range 1 East, Salt Lake Base and Meridian, City 
of Murray, Utah; thence North 8#53'30w East 150.00 feet; 
thence South 81*06'30" East 180.62 feet; thence South 
8#53'30PiWest 150.00 feet to said Right,of Way; thence North 
81*06'3JD*|'West 180;62 feet along the Rightv of Way to the' 
point 6f^BEGINNING. 
IN WITNESS WHEREOF the undersigned has executed and deliv-
ered this Deed on the 2SJ day of June, 1993. 
5900 ASSOCIATES, L.C., a Utah 
limited liability company 
BY ( v o ^ A ^ r ^ ^ ^ ^ 
STATE OF UTAH ) 
) 
COUNTY OF SALT LAKE ) 
Its Manager 
ss. 
On the 2-*[ day of June, 1993, personally appeared before me 
Barlow Briggs, who being by me duly sworn did say that he is the 
Manger of 5900 Associates, L.C., a Utah limited liability compa-
ny, that said instrument was signed on behalf of said limited 
liability company and said Barlow Briggs acknowledged to me that 
said company executed the same. 
My Comission Expires: 
NOTARY7u8LKr"HI 
BARBARA B. HALL j 
Armstrong Rawlings & West I 
„ 1300 Walker Center j 
Salt lake City. Utah W111 I 
My Commission Expires 5/2/95{ 
STATE OP M T A M ! 
^y^,JM^Uc 
Notary Publxc 
Residing at S a l t Lake City , UT 
r0052 
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IV 
IV 
Tab I 
Jeffrey M. Jon e s (1741) 
J. Mark Gibb (5702) 
DURHAM, EVANS & JONES 
50 South Main, Suite 850 
Salt Lake City, Utah 84144 
Telephone: (801) 538-2424 
A11 o r n e y s f o r P1 a i n t i f f s 
(j& G/n,r~ dj- h^rtr^U 
IN THE THIRD JUDICIAL DISTR: 
c -
v AND FOR 
PAM JOY REALTY, a California 
corporation, 
Plaintiff, 
vs 
5900 ASSOCIATES, L.C., a Utah 
limited liability company, and 
JOHN DOES 1-10, unknown 
individuals, 
Defendants. 
M E M O R A N D U M I N OPPOSITION 
DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT OR 
ALTERNATIVELY MEMORANDUM 
OPPOSITION PURSUANT TO 
UTAH R. CIV. P 56(F) 
Civil No. 940900274CV 
] u d ge J. Dennis Frederick 
ORAL ARGUMENT REQUESTED 
Plaintiff, by and through its counsel of record, hereby 
submits its opposition to defendant's motion for summary judgment. 
BACKGROUND FACTS 
1 In early 1993, 5900 Associates and Pam Joy began 
negotiating f o r t h e s a 1 e a n d p n r c h a s e o f 1: h e r e a 1 p rope r t y a n d 
i in p r o v e m e n t s ] o c a 1: e d a t 2 01 E a s 1: 5 9 0 0 S o u t h, M I i r r a y, U t a h (t h e 
"Property") Ii i ' h * r.ecctict::.: : ."Ian Smalley ("Sma] ley") was Pam, 
Joy's representative *. J^r.ow Briggs ("Briggs") was the 
representative o- '*'•:•' A sociates, I ,. C ("5900 Associates" ) . 
Affidavit of Alai l Si na *- .~ 1 ] ey Affidavi t") at ff2, 3. 
CO 
2. In connection with Pam Joy's negotiations to purchase the 
Property, Smalley had several conversations with Briggs about Pam 
Joy's need to receive a standard commercial five-year warranty for 
the roof of the building (the "Building") on the Property. The 
Warranty would cover both labor and materials and would exclude 
only damage caused by the owner or his agents, and any damage 
resulting from mechanical or heating / air conditioning or 
ventilation systems operation or malfunction (the "Warranty"). 
Briggs as the representative for 5900 Associates, told Smalley that 
5900 Associates had such a Warranty as a result of having recently 
re-roofed the entire Building, Briggs promised to immediately 
provide Smalley with the Warranty. Smalley Affidavit at 54. 
3. In addition, on at least one occasion Smalley made a 
request in writing for the Warranty for the roof of the Building. 
A true and correct copy of this writing dated April 22, 1993 is 
attached to the Smalley Affidavit as Exhibit "A". 5900 Associates 
responded in writing on April 28, 1993 that the request was 
"acceptable". A true and correct copy of that response is attached 
to the Smalley Affidavit as Exhibit "B", Smalley Affidavit at 15. 
4. On several occasions Briggs represented to Smalley that 
the roof of the Building had been completely re-roofed by Layton 
Roofing and that Layton had given 5900 Associates a Warranty for 
the roof for a period of five years as part of its roofing 
contract. Smalley Affidavit at 56. 
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5. Briggs further stated to Sma] ley that the Warranty would 
• i f 
\ ze Property. ina . . >*\ A: : u d \ ^\ a\ «• '. 
6. A.- : tnese representation o\ F: oas :co/. place prior 
:ne r i o p e n As representative ror Pc~ "~v, 
Smal-^y .- ..; : , Tnv relied u: .: Briggs' representations t .G- the 
Warranty AW..:. : •- ae..ve:rr( .^rr.a- .e\ w< . . * : -:\-- proceeded to 
close T** :r:rcna.i:e ^ + h~ -^operty ^;*-- * - :o-f -^presentations 
t 
at f8. 
7 In rel lance upon Briggs' representation that the Warranty 
w o i ] ] d b e a s s I g n e d t o P a in • ] o y a s p a r t o £ i t s p u r c h a. s e :> £ the 
Property, Pam • J oy proceeded to c1ose its purchase o£ the Proper ty 
on or about June 28, 1993, Sma] ley Affidavit at 19. | 
8 The Warranty was not del i vered at the closing of the sale 
of the Pr oper ty. Snial ] ey Affi davi t at 11 0 
9 Thereafter , Pain Joy continued to request that 5900 
Associates deliver the Warranty, Those requests are set forth in 
ni iineroi is j e11ei: s and memor anda £roin Sma] ] e} to Bi: i ggs , Copi es of 
some o£ these 1 e11ers are a11ached to the Sma 11 ey Af£idavit: as 
Exhit.1 :ma:>y Affidavit at 111, 
- esponse **• pa<-^ . ;rr. v~on;r;.u^  r&- -•: : : c: ' T?. . r\ 5900 
As -,* •- - e 
fcrir.j;::./.:. : *„> ./,....-.. - •• : , ; : : a ^ ^^' <-: \o ar ...
 : :f 
August . -• :cqi, : ndicate-, : ~\ * . ,<oof::v; CDnparr .3 
pr^ra^;:;g a ixv* • - ,n warranty". A copy of Briggs' August 12, 1993 
0055 
letter is attached to the Smalley Affidavit as Exhibit "D" . 
Smalley Affidavit at 512. 
11. Despite Briggs' numerous representations that a Warranty 
would be provided, none has been delivered. Smalley Affidavit at 
113. 
12. Pam Joy recently discovered that Layton Roofing did not 
re-roof the entire roof of the Building, but rather made only 
certain limited repairs thereto. Smalley Affidavit at 114. 
13. Moreover, Layton Roofing has indicated to Smalley that it 
will issue a Warranty but only if it is paid a sum in excess of 
$19,000, which will enable it to do such additional work to the 
roof as is necessary for Layton Roofing to issue the Warranty. 
Smalley Affidavit at 115. 
ARGUMENT 
I, PLAINTIFF, BY ITS AFFIDAVIT, HAS CREATED A GENUINE ISSUE OF 
MATERIAL FACT REGARDING DEFENDANT'S REPRESENTATIONS BOTH BEFORE AND 
AFTER THE SALE. ACCORDINGLY, SUMMARY JUDGMENT IS INAPPROPRIATE. 
Summary judgment is 
appropriate only when there are no genuine issues of 
material fact and the moving party is entitled to 
judgment as a matter of law. . . . We review all relevant 
facts, including all inferences arising from those facts, 
in a light most favorable to the losing party. If, after 
a review of the record, it appears that there is a 
material factual issue, we are compelled to reverse the 
trial court's grant of summary judgment. 'One sworn 
statement under oath finvolving a material facf| is all 
that is necessary to create a factual issue/ thereby 
precluding the entry of summary judgment.'" 
Western Farm Credit Bank v. Pratt, 860 P.2d 376 (Utah 
App.19 9 3)(citing Ron Case Roofing & Asphalt Paving, Inc. v. 
Blomquist, 773 P.2d 1382, 1385 (Utah 1989); Kitchen v. Cal Gas Co. , 
C005G 
Inc. , 821 P.2d 458, 460 (Utah App.1991); Arnica Mut. Ins. Co. v. 
Schettler, 768 P.2d 950, 957 (Utah App.1989). Defendant has stated 
that the "only claim" of plaintiff in this action is that the 
defendant as seller of an office building agreed to deliver a five-
year warranty on the roof of the building, and that the seller has 
failed and refused to deliver such warranty. Memorandum in Support 
of Defendant's Motion for Summary Judgment ("Defendant's 
Memorandum") at 1. The substance of defendant's representations is 
necessarily a factual issue which cannot be decided on summary 
judgment where both sides have presented affidavits which present 
different versions of what Briggs' representations were. 
Therefore, because there is a genuine issue of material fact 
regarding the representations of defendant and its agent Barlow 
Briggs ("Briggs") both before and after the closing of the 
Property, defendant's motion for summary judgment should be denied. 
Alternatively, this motion is premature as this case was recently 
filed and plaintiff has not had sufficient time to gather 
information to present by affidavit facts essential to justify 
opposition to defendant's motion for summary judgment. 
II. PLAINTIFF'S CLAIMS ARE NOT BARRED BY THE PAROL EVIDENCE 
RULE, THE STATUTE OF FRAUDS, OR THE DOCTRINE OF MERGER BECAUSE OF 
THE DOCTRINE OF PERFORMANCE OF AN ORAL CONTRACT. 
An oral agreement is enforceable, if one party has performed 
acts according to the terms of the agreement or has relied on the 
terms of the agreement to his detriment. The Utah Supreme Court 
has stated, 
Ordinarily a verbal gift of land or an oral 
agreement to convey land is within the statute of frauds. 
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However, the doctrine of part performance allows a court 
of equity to enforce an oral agreement/ if it has been 
partially performed, notwithstanding the statute. 
U.C.A., 1953, Section 25-5-8 of the Utah Statute of 
Frauds provides: 
Nothing in this chapter contained shall be 
construed to abridge the powers of courts to 
compel the specific performance of agreement 
in case of part performance. 
Martin v. Scholl, 678 P.2d 274, 275 (Utah 1983)(emphasis added). 
Accordingly, despite plaintiff's lack of awareness of any authority 
that would permit the doctrine of promissory estoppel to nullify 
the parol evidence rule, the statute of frauds or the doctrine of 
merger, the Utah Legislature and Utah Supreme Court have squarely 
held that where the oral promises of a party induce performance by 
another party and the second party in fact performs in reliance on 
the first party's representations as Mr. Smalley and plaintiff did, 
a court of equity will recognize the promise and enforce it. 
Accordingly, the doctrine of promissory estoppel is applicable to 
this case. Further, plaintiff's own authority recognizes that it 
is only in "ordinary" circumstances that a final contract merges 
all the terms of the parties. Mawhinney v. Jensen, 232 P.2d 769 
(Utah 1951)("Ordinarily, a final contract does represent the final 
meeting of the minds, and in it are merged all the terms expressing 
the final intention of the parties and any augmentations.") 
However, this is not an ordinary case. Briggs repeatedly assured 
Smalley orally and in writing both before and after the sale that 
Briggs would deliver the warranty on the roof. Smalley Affidavit 
at 114-15, see Exhibits A-D. Briggs thereby induced Smalley and 
plaintiff into buying the Property based upon Briggs' assurances. 
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Smalley Affidavit at 18. The doctrine of promissory estoppel is 
therefore applicable to this case as plaintiff alleges that Briggs' 
representation were given both before and after the closing. 
Accordingly, because a genuine issue of material fact exists 
regarding the substance of Briggs' representations, summary 
judgment is inappropriate. 
IV, PLAINTIFF IS ENTITLED TO REFORMATION. 
Defendant concedes in its Memorandum that the party seeking 
reformation must prove the mistake by clear and convincing 
evidence. Defendant's Memorandum at 7. Plaintiff has shown that 
defendant through Briggs made plaintiff representations that the 
Warranty would be assigned to Pam Joy as part of its purchase of 
the Property. Smalley Affidavit at 19. Because plaintiff has 
presented sworn testimony that both parties intended to include the 
assignment of the Warranty as part of their transaction, a material 
issue of fact exists regarding the parties' intent and whether the 
parties' mistake was mutual. Accordingly, summary judgment is 
inappropriate on plaintiff's reformation claim. 
Even if the plaintiff's mistake of fact were unilateral, 
Smalley's affidavit clearly shows that the mistake "has been 
induced by the other party or is known by and conceded to by the 
other party. . . . " Briggs v. Liddell, 699 P.2d 770, 772 (Utah 
1985). See Smalley Affidavit at 514-15. Accordingly, summary 
judgment is inappropriate on plaintiff's reformation claim, even if 
the mistake was unilateral. 
V, PLAINTIFF MUST BE ALLOWED TO PURSUE ITS CLAIM 
FOR SPECIFIC PERFORMANCE, 
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Defendant claims that because "there is no way that the court 
or the parties can force Layton Roofing (the party which defendant 
represented had issued the Warranty) to do anything", plaintiff is 
not entitled to specific performance. Defendant's Memorandum at 9. 
However, Smalley has stated that Layton Roofing is willing to issue 
the promised Warranty if it is paid to repair the roof. Smalley 
Affidavit at 1115. Accordingly, specific performance may be granted 
by ordering defendant to pay Layton to perform the needed repairs. 
VI, PLAINTIFF HAS STATED A CAUSE OF ACTION FOR FRAUD AND 
NEGLIGENT MISREPRESENTATION, 
Defendant mistakenly asserts that because the roof has not 
failed, plaintiff has not been damaged. Such an assertion is 
erroneous on its face. The obvious damage to plaintiff is that it 
has not received the Warranty. It is obvious that such a Warranty 
has value or defendants would readily present the Warranty and/or 
warrant the roof themselves. 
Defendant further asserts that the alleged representations did 
not involve a presently existing material fact. The presently 
existing material facts are: 1) the roof had been completely re-
roofed by Layton Roofing; 2) Layton Roofing had made the Warranty 
on the roof; 3) the Warranty existed; 4) Layton had given 5900 
Associates a Warranty for the roof for a period of five years as a 
part of its roofing contract; 5) as part of the purchase of the 
Property, 5900 Associates would assign the Warranty to plaintiff. 
Smalley unequivocally states in his affidavit, "All of these 
representations by Briggs took place prior to the sale of the 
Property. As representative for Pam Joy, I and Pam Joy relied upon 
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Briggs' representations that the Warranty would be delivered. I 
would not have proceeded to close the purchase of the Property 
without Briggs' representations that the Warranty would be 
delivered to Pam Joy." Smalley Affidavit at 8. Accordingly, a 
genuine issue of material fact exists regarding Briggs' 
representations and when they were made and summary judgment is 
inappropriate. 
Finally, defendant makes the bald assertion that the 
allegations were not plead with particularity as required by Rule 
9(b). This bald assertion is not supported with any reference to 
the complaint or any Utah law supporting the assertion. Utah R. 
Civ. P. 9(b) provides, 
In all averments of fraud . . . the circumstances 
constituting fraud . . . shall be stated with 
particularity. 
Utah R. Civ. P. 9(b)(emphasis added). Fraud must be pleaded with 
particularity and plaintiff has stated facts upon which relief may 
be granted as outlined above. Thus, because plaintiff has pled 
fraud with particularity and has specified facts which it believes 
constitute fraud, plaintiff's claim for fraud should not be 
dismissed. At a minimum, the plaintiff has alleged: (a) the making 
of a false representation, (b) of a presently existing material 
fact, (c) which the representor either knew to be false or made 
recklessly without sufficient knowledge, (d) or the omission of a 
material fact when there is a duty to disclose, (e) for the purpose 
of inducing action on the part of the other party, (f) with actual, 
justifiable reliance, (g) resulting in damage to that party. 
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Taylor v. Gasor, Inc., 607 P.2d 293 (Utah 1980); see Complaint at 
118-18. Clearly, the requisite elements have been pleaded with the 
particularity required by Rule 9(b). 
Because defendant concedes that the elements to establish 
negligent misrepresentation are the very same as the elements of 
fraud, except that the representation is made negligently rather 
than knowingly, plaintiff's claim for negligent misrepresentation 
has been pleaded with sufficient particularity. 
VII. PLAINTIFF IS ENTITLED TO INTEREST AND ATTORNEY FEES. 
Defendant mistakenly asserts that "any contract that plaintiff 
is attempting to enforce does not include attorney's fee 
provisions. Such claims are outright irresponsible." Defendant's 
Memorandum at 11. On page 4 of the uniform Earnest Money 
Agreement, paragraph N provides, "Both parties agree that should 
either party default in any of the covenants or agreements herein 
contained, the defaulting party shall pay all costs and expenses, 
including a reasonable attorney's fee, which may arise or accrue 
from enforcing or termination this Agreement or in pursuing any 
remedy provided hereunder or by applicable law, whether such remedy 
is pursued by filing suit or otherwise." A copy of page four of a 
uniform earnest money agreement is attached hereto as Exhibit "A". 
Plaintiff's claim for interest is for "interest on any damages and 
its attorney's fees incurred herein." Complaint at 9, 155. 
VIII. THIS CASE IS RIPE FOR ADJUDICATION. 
The Utah Declaratory Judgment Act, Utah Code Section 78-33-1 
et seq., provides, 
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The district courts within their respective 
jurisdictions shall have power to declare rights, status, 
and other legal relations, whether or not further relief 
is or could be claimed. . . . The declaration may be 
either affirmative or negative in form and effect; and 
such declaration shall have the force and effect of a 
final judgment or decree. 
Accordingly, because a controversy exists between plaintiff and 
defendant regarding the delivery of the Warranty, this action is 
ripe for adjudication by the Court. Further, as stated above, 
defendant erroneously asserts that the roof must fail for plaintiff 
to have a claim. Such an assertion ignores the intrinsic value of 
the Warranty itself as stated above. In any event, plaintiff has 
shown through Smalley's affidavit that a material issue of fact 
exists regarding the ripeness of this action and summary judgment 
is therefore inappropriate. 
IX, ALTERNATIVELY, PLAINTIFF SHOULD BE ALLOWED TO CONDUCT ITS 
DISCOVERY, SO THAT IT MAY OPPOSE DEFENDANT'S MOTION, 
Rule 56(f), Utah Rules of Civil Procedure provides, 
When affidavits are unavailable. Should it appear 
from the affidavits of a party opposing the motion that 
he cannot for reasons stated present by affidavit facts 
essential to justify his opposition, the court may refuse 
the application for judgment or may order a continuance 
to permit affidavits to be obtained or depositions to be 
taken or discovery to be had or may make such other order 
as is just. 
The Utah Supreme Court in United Park City Mines Company v. 
Greater Park City Company, 1993 WL 324455 (Utah August 23, 1993), 
the Utah Supreme Court stated, 
We have held that when a party timely presents an 
affidavit under rule 56(f) stating reasons why it is 
unable to proffer an evidentiary affidavit in opposition 
to its opponent's motion for summary judgment, the trial 
court's discretion is invoked. Unless the court finds 
the affidavit "'dilatory or lacking in merit, the motion 
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should be liberally treated.'" Cox v. Winters, 678 P.2d 
311, 312-13 (Utah 1984)(quoting Strand v. Associated 
Students of the University of Utah, 561 P.2d 191, 194 
(Utah 1977) ) . 
Slip Copy at 13. The Utah Court of Appeals has also held, 
Rule 56(f) provides that a party opposing summary 
judgment may file an affidavit stating reasons why he is 
presently unable to submit evidentiary affidavits in 
opposition to the moving party's supporting affidavits. 
Such a request should be liberally treated, unless 
dilatory or lacking in merit. Strand v. Associated 
Students of the University of Utah, 561 P.2d 191, 194 
(Utah 1977). See Callioux v. Progressive Ins. Co., 745 
P.2d 838, 840 (Utah App. 1987). It is for the trial 
court, in the exercise of sound discretion, to determine 
if the reasons stated in the Rule 56(f) affidavit are 
adequate. Cox v. Winters, 678 P.2d 311, 313 (Utah 1984). 
In making that determination, the trial court considers 
whether the party against whom summary judgment is sought 
seeks additional discovery time to uncover purely 
speculative facts after substantial discovery has already 
been conducted; whether the other party has appropriately 
responded to discovery requests; and whether sufficient 
time has already passed since the inception of the 
lawsuit for use of discovery procedures. Downtown 
Athletic Club v. Horman, 740 P.2d 275, 278 (Utah App. 
1987). If the Court finds the reasons stated in the Rule 
56(f) affidavit adequate, it may, among other things, 
continue the summary judgment motion and provide 
additional time to submit opposing affidavits. Id. 
Reeves v. Geigy Pharmaceutical, Inc., 764 P.2d 636, 639 (Utah App. 
1988) (cited in Jones v. Bountiful City Corp., 834 P.2d 556, 561 
(Utah App. 1992). Pam Joy has presented with this Memorandum, the 
affidavit of J. Mark Gibb pursuant to Utah R. Civ. P. 56(f). A 
true and correct copy of the affidavit of J. Mark Gibb is attached 
hereto as Exhibit "BM. The affidavit shows that neither side has 
conducted any discovery and that the case was recently filed. Mr. 
Gibb's affidavit further shows the anticipated scope of discovery 
which Pam Joy will yet propound. Defendant's Motion should 
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therefore be denied or stayed pending completion of the parties' 
discovery. 
ORAL ARGUMENT REQUESTED 
Pam Joy further requests this Court hear the arguments of 
counsel regarding defendant's motion for summary judgment. 
CONCLUSION 
For the reasons stated above, plaintiff respectfully requests 
that this Court deny defendant's motion for summary judgment or 
alternatively, stayed pending completion of the parties' discovery. 
DATED this (j4^ day of April, 1994. 
DURHAM, EVANS & JONES, P.C. 
rey 
/Z. Mark G 
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CERTIFICATE OF DELIVERY 
g: \ jmg\paynjoy.aff 
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CERTIFICATE OF DELIVERY 
I hereby certify that on the day of April, 1994, I caused 
a true and correct copy of the foregoing MEMORANDUM IN OPPOSITION 
TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT OR ALTERNATIVELY 
MEMORANDUM IN OPPOSITION PURSUANT TO UTAH R. CIV. P. 56(F) to be 
mailed in the U.S. Mail, first-class, postage prepaid, to the 
following: 
David West 
1300 Walker Center 
175 South Main Street 
Salt Lake City, Utah 84111 
g:\jmg\pamjoysj.opp 
y^fli. 
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EXHIBIT "A 
K AUTHORITY OF SIGNATORS If Buyer or Sellet^eJ corporation partnership trust estate or other entity. t U P rson executing this Agreement on its behalf « ^ H 
hr? ^ *>er authorfty to do so and to bind Buyer or Seller 3 " ^ ^ 
L COMPLETE AGREEMENT — NO ORAL AGREEMENTS This instrument constitutes the entire agreement between the parties and supersedes and cancels anaj 
and all prior negotiations representations warranties understandings or agreements between the parties There are no oral agreements which modify or affect this agree? 
ment This Agreement canned oe changed except by mutual written agreement of the parties 
M COUNTER OFFERS Any counter offer made by Seller or Buyer shall be in writing and if attached hereto shall incorporate all the provisions of this Agreement 
not expressly modified or excluded therein. 
N DEFAULT/INTERPLEADER AND ATTORNEY'S FEES In the event of default by Buyer Seller may elect to either retain the earnest money as liquidated damages 
or to institute suit to enforce any nghts of Setter In the event of default by Setter or IT this sale fails to close because of the nonsatisfaction of any express condition 
or contingency to which the sale is subject pursuant to this Agreement (other than by virtue of any default by Buyer) the earnest money deposit shall be returned to 
Buyer Both parties agree that should either party default in any of the covenants or agreements herein contained, the defaulting party shall pay all costs and expenses 
including a reasonable attorney's fee which may anse or accrue from enforcing or terminating this Agreement or in pursuing any remedy provided hereunder or by ap-
plicable law whether such remedy «s pursued by filing suit or otherwise In the event the principal broker holding the earnest money deposit » required to file an In-
terpleader action in court to reserve a dispute over the earnest money deposit referred to herein, the Buyer and Setter authorize the principal broker to draw from the 
earnest money deposit an amount necessary to advance the costs of bringing the interpleader action The amount of deposit remaining after advancing those costs shall 
be interpleaded into court in accordance wfth state law The Buyer and Setter further agree that the defaulting party shaft pay the court costs and reasonable attorney s 
fees incurred by the pnncipal broker in bringing such action 
O ABROGATION Except for express warranties made in this Agreement execution and delivery of final closing documents shall abrogate this Agreement 
P RISK OF LOSS All risk of loss or damage to the property shall be borne by the Setter until dosing, to the event there « loss or damage to the property between 
the date hereof and the date of closing, by reason of fire, vandalism flood, earthquake, or acts of God, and the cost to repair such damage shall exceed ten percent 
(10%) of the purchase price of the property, Buyer may at his option either proceed with this transaction If Setter agrees In writing to repair or replace damaged property 
pnor to closing or declare this Agreement null and void If damage to property is less than ten percent (10%) of the purchase price and Safer agrees in writing to repair 
or replace and does actually repair and replace damaged property pnor to closmg, this transaction shall proceed i 
Q TIME IS OF ESSENCE—UNAVOIDABLE DELAY In the event that this sale cannot be dosed by the dale provided herein due to interruption of 
fire, flood, extreme weather, governmental regulations, delays caused by tender, acts of God, or similar occurrences beyond the control of Buyer or 
date shaft be extended seven (7) days beyond cessation of syoH-condihon, byt m no mmm mere than fttjsetfcftffroaya tayyepd ttatctoajaoj^ 
time is of the essence This provision relates onfy to the extension of dosing dates "CJosmg" shaft mean the date on which aft necea 
delivered by all parties to the transaction; ~~ 
R CLOSING COSTS. Seller and Buyer shall each pay one-half (Y>) of the escrow dosing fee, ureses utWW wise 
title insurance or an abstract brought current shall be paid by Seller Taxes and aeeesBmenti for the current year 
on assumed obligations shall be prorated as sat torth in Sections Unearned deposits on tenancies and 
at closing 
S REAL PROPERTY CONVEYANCING, if this agreement is for conveyance of lee title, title shall be conveyed by 
cepted herein. If this Agreement * tor sale or transfer of a Seller's interest under an existing real estate conCractjBM 
containing Setter's assignment of said contract m form sufficient to convey after acquired title or (b) by a newj 
estate contract therein 
T NOTICE Unless otherwise provided in this Agreement, any notice expressly required by it muet be 
of the event with respect to which notice is required if any such timely required notice is not given, the 
is automatically terminated and this Agreement is in full force sod effect If a person other than tha 
Buyer or the Seller notice to the person so designated shall be considered notice to the party 
leujueeo oy uw> i v i a a seHiiuoon 
rf acceptable to the Buyer; 
or other reserves shaft 
tt-\ 
U BROKERAGE. F a purposes of this Agreement, any 
V DAYS. For the purposes of tftis Agreement, any 
to the term Brokerage 
4oays'J shall mean 
PAGE FOUR OF A FOUR PAGE FORM. 
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EXHIBIT "B 
m 
Jeffrey M. Jones (1741) 
J. Mark Gibb (5702) 
DURHAM, EVANS & JONES 
50 South Main, Suite 850 
Salt Lake City, Utah 84144 
Telephone: (801) 538-2424 
Attorneys for Plaintiffs 
<&•' (2n<& &*#?*+' 
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR 
SALT LAKE COUNTY, STATE OF UTAH 
PAM JOY REALTY, a California 
corporation, 
Plaintiff, 
vs 
5900 ASSOCIATES, L.C., a Utah 
limited liability company, and 
JOHN DOES 1-10, unknown 
individuals, 
Defendants. 
AFFIDAVIT OF J, MARK GIBB 
PURSUANT TO UTAH R. CIV. P. 
56(F) 
Civil No. 94-0900274CV 
Judge J. Dennis Frederick 
STATE OF UTAH ) 
: ss 
COUNTY OF SALT LAKE ) 
J. MARK GIBB, being first duly sworn, deposes and says: 
1. I am over the age of 21 years and a resident of Salt Lake 
County, State of Utah. 
2. I am a member of the Utah State Bar in good standing. 
3. I am counsel for plaintiff Pam Joy Realty ("Pam Joy") in 
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this action and have personal knowledge of the facts set forth 
herein. 
4. The complaint in this action was filed on January 14, 
1994. 
5. On March 15, 1994, Pam Joy received Defendant's Motion 
for Summary Judgment which seeks dismissal of the Complaint. 
6. A full and adequate response to defendant's motion for 
summary judgment is not possible at this time as I and my client 
are not able to file a responsive affidavit due to the incomplete 
status of discovery. 
7. The information which Pam Joy seeks to discover regards 
the factual basis of the claims made in the complaint and the 
responses of defendant in its answer. Defendant has alleged that 
all of the conversations and correspondence which it had regarding 
the Property were not part of the contract, took place after the 
closing of the sale and purchase of the property in question. 
Plaintiff will seek to discover the factual basis of these and 
other allegations made in the answer and in Briggs' affidavit in 
support of defendant's motion for summary judgment, which will 
include but is not limited to, the dates of the correspondence 
and/or conversations of defendant with plaintiff and Smalley, the 
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person to whom defendant spoke or wrote regarding the property, the 
substance of the conversation, and how long the conversation 
lasted. This information is vital to the prosecution of Pam Joy's 
claims in this action. 
8. Such initial discovery will likely necessitate conducting 
further necessary discovery on Pam Joy's behalf. 
9. Further discovery which Pam Joy will conduct includes, 
but is not limited to the depositions of Barlow Briggs, relevant 
employees of Briggs and 5900 Associates, persons to whom defendant 
has communicated regarding plaintiff. 
10. My client and I need additional time to conduct this and 
other discovery which may arise out of defendant's responses to the 
above-described discovery requests. 
11. Finally, Mr. Smalley is currently out of the country 
until next week and was not available to execute his affidavit 
submitted in support of Pam Joy's opposition to the motion at 
issue. He has previously indicated to our office that the facts 
contained in the affidavit which were signed by his attorney-in-
fact are true. Upon Mr. Smalley's return, I will move the court to 
substitute the affidavit submitted with the motion, for an 
affidavit executed by him. 
3 
I believe that current and future discovery will produce facts 
which will defeat defendant's motion for summary judgment. 
FURTHER AFFIANT SAYETH NAUGHT. 
DATED this £) day of April, 1994. 
S&& 
6/ Mark Gibb, Affiant 
SUBSCRIBED AND SWORN before me this [J' day of April, 1994 
REPUBLIC NOTA ? PUB
Residing at: <^>X\- ( cX( Ot> < \ 
My Commission Expires: 
jmg\pamjoymg.aff 
CERTIFICATE OF DELIVERY 
I hereby certify that on the L£ day of April, 1994, I caused 
a true and correct copy of the foregoing AFFIDAVIT OF J. MARK GIBB 
PURSUANT TO UTAH R. CIV. P. 56(F) to be mailed in the U.S. Mail, 
first-class, postage prepaid, to the following: 
David West 
1300 Walker Center 
175 South Main Street 
Salt Lake City, Utah 84111 
jmg\pamjoymg.aff 
Qffrum 
CO 
Tab J 
Jeffrey M. Jones (1741) 
J. Mark Gibb (5702) 
DURHAM, EVANS & JONES 
50 South Main, Suite 850 
Salt Lake City, Utah 84144 
Telephone: (801) 538-2424 
Attorneys for Plaintiffs 
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR 
SALT LAKE COUNTY, STATE OF UTAH 
PAM JOY REALTY, a California ; 
corporation, ] 
Plaintiff, ; 
vs. 
5900 ASSOCIATES, L.C., a Utah ; 
limited liability company, and ; 
JOHN DOES 1-10, unknown ; 
individuals, 
Defendants. 
i AFFIDAVIT OF ALAN SMALLEY 
1 Civil No. 940900274CV 
) Judge J. Dennis Frederick 
STATE OF CALIFORNIA ) 
) ss . 
COUNTY OF LOS ANGELES) 
Alan Smalley, being first duly sworn, deposes and states as 
follows: 
1. I am over the age of 21 years, I have personal knowledge 
of the facts herein and would so testify if called upon to do so. 
2. I am an officer of Pam Joy Realty ("Pay Joy"). 
3. In early 1993, 5900 Associates and Pam Joy began 
negotiating for the sale and purchase of the real property and 
improvements located at 201 East 5900 South, Murray, Utah (the 
"Property"). In that negotiation I was Pam Joy's representative 
C C O 
$(JrQA%?l 3 'l^rZ^^ 
and a Barlow Briggs ("Briggs") was the representative of 5900 
Associates, L.C. ("5900 Associates"). 
4. In connection with Pam Joy's negotiations to purchase the 
Property, I had several conversations with Briggs about Pam Joy's 
need to receive a standard commercial five-year warranty for the 
roof of the building (the "Building") on the Property. The 
Warranty would cover both labor and materials and would exclude 
only damage caused by the owner or his agents, and any damage 
resulting from mechanical or heating / air conditioning or 
ventilation systems operation or malfunction (the "Warranty"). 
Briggs as the representative for 5900 Associates, told me that 5900 
Associates had such a Warranty as a result of having recently re-
roofed the entire Building. Briggs promised to immediately provide 
me with the Warranty. 
5. In addition, on at least one occasion I made a request in 
writing for the Warranty for the roof of the Building. A true and 
correct copy of this writing dated April 22, 1993 is attached 
hereto as Exhibit "A" . 5900 Associates responded in writing on 
April 28, 1993 that the request was "acceptable". A true and 
correct copy of that response is attached hereto as Exhibit "B". 
6. On several occassions Briggs represented to me that the 
roof of the Building had been completely re-roofed by Layton 
Roofing and that Layton had given 5900 Associates a Warranty for 
the roof for a period of five years as part of its roofing 
contract. 
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7. Briggs further stated to me that the Warranty would be 
assigned to Pam Joy in connection with the Pam Joy's purchase of 
the Property. 
8. All of these representations by Briggs took place prior 
to the sale of the Property. As representative for Pam Joy, I and 
Pam Joy relied upon Briggs' representations that the Warranty would 
be delivered. I would not have proceeded to close the purchase of 
the Property without Briggs' representations that the Warranty 
would be delivered to Pam Joy. 
9. In reliance upon Briggs' representation that the Warranty 
would be assigned to Pam Joy as part of its purchase of the 
Property, Pam Joy proceeded to close its purchase of the Property 
on or about June 28, 1993. 
10. The Warranty was not delivered at the closing of the sale 
of the Property. 
11. Thereafter, Pam Joy continued to reguest that 5900 
Associates deliver the Warranty. Those reguests are set forth in 
numerous letters and memoranda from me to Briggs. Copies of some 
of these letters are attached hereto as Exhibit "C". 
12. In response to each such communication from me, 5900 
Associates continued to promise that the Warranty would be 
forthcoming. For example, in 5900 Associates letter to Pam Joy of 
August 12, 1993, Briggs indicated, "Layton Roofing Company is 
preparing a five year warranty". A copy of Briggs' August 12, 1993 
letter is attached hereto as Exhibit "D". 
% 
CC076 
13. Despite Briggs' numerous representations that a Warranty 
would be provided, none has been delivered. 
14. Pam Joy recently discovered that Layton Roofing did not 
re-roof the entire roof of the Building, but rather made only 
certain limited repairs thereto. 
15. Moreover, Layton Roofing has indicated to me that it will 
not issue a Warranty without payment of a sum in excess of $19,000, 
which will enable it to do such additional work to the roof as is 
necessary for Layton Roofing to issue the Warranty. 
FURTHER AFFIANT SAYETH NAUGHT. 
DATED this f^T/^day of April, 1994 
Alan Smalley (] / / > ^ , ^ & ^ ^ ~ 
Sworn to before me this day of Apr i l , 1994. & 
^r^^w ^L 
N o t ^ p y P u b l i c 
^ ?^ 
9 •* \ J">9 \ pamj oy. aff 
S ? W - ^ - """Lis Argtlts Coutfy „ PK\^J*Z<y V " ' s irosFeS 3,1996 
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EXHIBIT "A" 
APRIL 22, 1993 
STEVE SORENSEN 
DUTCHESS 
WEST JORDAN, UTAH 
REF. COTTONWOOD (BARLOW) 
MURRAY MEDICAL BLDG. 
Dear Steve, 
I would like to make the following offers on the Medical lldqe 
with the contingencies I have listed. 
First the Cottonwood Medical. 
I want to point out that although you mentioned the t1,425,000 a* 
being the bottom price I am of the opinion that Barl^ Mr fthetild^ 
come off that price since we have one tenant w*m 
extend principally Dr. Bradley, who has 18 
Therefore my offer is (1,415,994.. Along with tlW&l 
have to guarantee the PUkfa? Structure 
Contractor giving us the 9aarantee not only of 
the waterproofing.. Qearantoe* HVAC and the 
system one year from cloee of "escrow. Change u( 
and cleanup and repair afeS^ tMBOfcan and discoloa 
like to close escrow 30 days. Must see Roof 
others that he has in his possession. Does he 
Environmental???? 
On the Murray Medical I would agree with the dv 
price net. I would want to see roof and HVA6 
would have to take care of the landscaping ar 
By net I mean I do not want to pay any c 
transfer. I would like to have expenses from 
How about their environmental????? 
If these offers are acceptable, kindly prepare 
send them to me post haste 
"•P 
Regards, 
Alan 0078 
EXHIBIT "B 
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./xpvM-^+**r) 0<* 
C0079 
EXHIBIT "C" 
t- M A - K A N !> M i T I A L 
THE MEDICAL PLAZA AUGUST 4, 1993
 T 0 : BRIGGS REALTV 
FROM: ALAN SMALLEY f^JJ^, MR- BARLOW 8RIGGS 
FAX NO. (310) 246-0114 
PHONE (310 246-0112 
TEXT: T ** SJILL AWAITING THE R00f GUARANTEE AND AT THIS POINT IN TIME I AM WONDERING 
IF THEIR REALLY IS A GUARANTEE AS YOU HAVE STATED. I HAVE BEEN REQUESTING THIS SINCE HAY 
—YOU PROMISED STEVE SORENSEN VERBALLY TO HAVE ONE SENT LAST WEEK! IF YOU CARE TO CHECK THE 
ESCROW YOU WILL FIND *K. WEST PUT THAT IN AS CONTINGENCY, SHOULD I TELEPHONE HIM????? 
WHEN WILi yOU GET ME THE CARPET SAHPLE I REQUESTED????? DID YOU HEAR ANYTHING ON THE DATE 
THE PARKING FACILITY REPAIR WILL START???? ANy BITES ON THE VACANT OFFICE SPACE?? KINDLY LET 
UE KNOW TODAY REGARDS 
nm 
OV RCAITV 
718 Hiiicre ~ Read 
Beverly h.lls CA 90210 
Phone
 N3«0) 246-0112 
Fax (3^0)246-0^14 
AUGUST 9,1993 
Mr. Barlow Briggs 
Briggs Realty 
3441 South 2200 West 
Salt Lake City, Utah 84119 
Dear Mr. Briggs, 
I received your fax this a.m. and I am really upset. 
First of all you clearly told me that the roof was completely 
recovered and that it would last twenty years. Now I get a 
letter telling me it is only guaranteed for two years and it was 
only partially repaired. I do not like relying on statements 
that are not true. 
Secondly you should handle the air conditioning 
agreement under the escrow instructions. 
as per our 
I have had to wait an unreasonable amount of time to get answers 
from you and do not feel you have been acting in good faith. I 
hope we can settle these problems amicably, but must admit my 
patience is being tested. 
Yours truly, 
-Xlan Smalley 
President. 
REGISTERED 8-9-93 
C081 
1 - n A - i r t A N i M i l l A l 
THE MEDICAL PLAZA TOARMSTRONG RAWLINGS & WEST 
AUGUSI- y / i yy^ 
pR0M: ATTN:MR. DAVID WEST 
FAX NO. (310) 2 4 6 - 0 1 U 
PHONE (310 246-0112 
TEXT: DEAR MR. WEST 
I NEED YOUR ASSISTANCE. I HAVE HAD DIFFICULTY IN GETTING 
MR. BRIGGS TO PERFORM UNDER THE ESCROW INSTRUCTIONS AND I AM CONCERNED BECAI 
I AM LEAVING THF COUNTRY FOR 3 WEEKS. I HAVE REQUESTED PROOF OF THE ROOFING 
GUARANTEE ALONG WITH THE PAID BILL THAT MR. BRIGGS PROMISED TO SEND TO ME A< 
LONG AGO AS LAST MAY. I AM CONCERNED ABOUT THE PARKING AREA AS THE CONTRACTC 
HAS NOT STARTED. I NEVER RECEIVED THE CARPETING SAMPLE. I AM LOOKING TO YOL 
BECAUSE YOU ARE THE ESCROW OFFICER AND HAVE A RELATIONSHIP WITH MR. BRIGSS 
I HOPE YOU CAN GET HIM TO ACT IN GOOD FAITH. I WILL AWAIT YOUR RESPONSE. 
>',C082 
F A X - T R A N S M I T T A L 
A m
 B„ aea 
PHONE: (310) 246-0112 
DATE' SEPTEMBER 17, 1993 
FAX : (310) 246-0114 
FROM: LEILANI X0: BARLOW BRIGGS 
PLEASE ADVISE STATUS ON THE DRIVEWAY, BRICKS AND NEW CARPET. 
WHAT HAPPENED TO THE ROOFING CONTRACT? 
DID JOHN CALLEY CONTACT TOO WITH REFERENCE TO THE RENTAL OF #206 (DR. PAYNE SPACE) 
oC083 
F A X - T R A N S M I T T A L 
Am 
OV REMTV p a ^ jcy »ea y 718 Hii'cres' ^zzi Bever'y HiuS CA 902*0 
PHONE: 
FAX : 
(310) 216-0112 
(310) 216-0114 
BRIGGS REALTY 
FR0M:
 ALAN SMALLEY 
DATE: SEPTEMBER 20,1993 
801 975 9967 
TO: MR. BARLOW BRIGGS ESQ. 
DEAR BARLOW, I TOLD STEVE SORENSEN THIS A.M. I AM AWAITING THE ROOFING 
CONTRACT...I HOPE YOU COMMUNICATED WITH MR. JOHN CALLEY OF COMMERCE REALTY 
I THINK HE HAS THE KNOW HOW AND WILL DO THE JOB WITH PAYNE'S OFFICE. COULD 
YOU GET ME THE TELEPHONE NUMBER OF SHIRLEY BROWN , JANITORIAL, IT IS UNLISTED 
I WOULD LIKE HER TO KNOW STEVE IS GETTING A LOCKSMITH FOR THE PUBLIC TOILETS. 
BUT WOULD APPRECIATE THE NUMBER REGARDS... 
CC08-* 
F A X - i R A N S M I T T A L 
0|T| P a ^ v C v a e a ^ 
AU REAITV B«ve-y-Ws CA9C2-0 
PHONE: (310) 246-0112
 DATE. SEprEM8ER 22> ?993 
FAX : (310) 246-0114 
FROM: ALAN SMALLEy/LEILAWI ™ : BARLOW 8RIGGS 
RE: STEVEN T. JACKSON LEASE SIGNED 7-12-93 
1. NEED A NEW SIGNED LEASE 8-1-83 TO 7-31-98 
2. #3B LEASE AGREEMENT: OUR DATE SHOWS 03-01-93 
3. #42 LEASE AGREEMENT: WHY WAS DEPOSIT RETURNED? 
4. RECITALS: LEASE ENDING 02-15-94? 
5. WHAT IS THE ACTUAL RENTAL AMOUNT $3950.00? Cfc 
THE WORDING OF THIS LEASE IS CONFUSING. PLEASE GET TO ME A LEASE 
THAT WILL SHOW EXACTLY THE DATES HE WILL LEASE THE PREMISE. 
RE: EYE FOUNDATION 
1. ARTICLE I BASIC RENT: 
A. THE 37TH MONTH ACCORDING TO RENTAL ADJUSTMENT IN 
ARTICLE B SHOWS ADJUST IN 1995? 
2. EXHIBIT "A" ARTICLE C. REPAIR/MAINTENANCE OF ROOF 
I NEED THAT ROOFING CONTRACT. 
I AWAIT YOUR RESPONSE. 
G035 
F A X - T R A N S M I T T A L 
Am 
OV REAITV „&££& 
• • ^ • " " • Beverly Hills. CA 90210 
PHONE: (310) 246-0112 
DATE- SEPTEMBER 24, 1993 
FAX : (310) 246-0114 
BRI66S REALTY 
FROM: ALAN SMALLEY TO: MR. BARLOW BRI66S ESQUIRE 
DEAR BARLOW, THANK YOU FOR THE FAX AND I HAVE REVIEWED THE LEASE CONTRACT 
THAT HAS BEEN PROPOSED BY PRIMARY CHILDREN HOWEVER, I DO NOT WANT TO SIGN A LEASE 
THAT ALLOWS THE TENANT TO CONTINUE IN A SPACE MONTH TO MONTH AFTER THE EXPIRATION 
IF THAT TENANT SO DESIRES. I ALSO PUT A 10X LATE CHARGE IN ALL LEASES, NOT THAT 
IT IS A BIG DEAL IF THE TENANT PAYS ON TIME. I WOULD LIKE TO GIVE THE PAYNE 
SPACE TO CHILDRENS PRIMARY BUT IF CALLEY COMES UP WITH A TENANT BEFORE JANUARY 
I HAVE TO NEGOTIATE THAT OFFER FIRST. IS THEIR ANYTHING YOU COULD RECOMMEND 
AS TO HOW TO HANDLE THE CHILDRENS PRIMARY OFFER AS I CERTAINLY DON'T WANT YOU 
OR ME TO PAY ANY COMMISSION IF POSSIBLE. HOW IS THE ROOF CONTRACT COMMING??? 
I HAVE. SENT A LETTER TO ARNELL WEST AND ASK THEM TO PAY BURBIDGE DISPOSAL THE 
$20.00 PENALTY FOR HAULING THE CEMENT AND ROCKS. A COOG PAINTER CAN SOLVE THE 
gRICK PROBLEM. . . DON'T PAY ARNELL TILL l m H A n _ V-r- V n n o c 
mf
-
 HAD A rHANCE TO $-ir£ 1 '
 f^  C086 
F A X - T R A N S M I T T A L 
OV RCfllTV 5 3 ~ wC* s 9 3 '» 7-8 »- c e s s c a c 
Beve-y ^ 3 CA 902*0 
PHONE: (310) 246-0112 
FAX : (310) 246-0114 OCTOBER 4, 1993 
FROM: ALAN SMALLEY 
DATE: 
BRI6GS REALTY 
TO: MR. BARLOW BRIGGS 
HOPE YOU HAVE RETURNED BY NOW AND THAT YOU HAD A GREAT TRIP. 
[ HOPE YOU HAVE THE ROOF GUARANTEE BY NOW AND WOULD LIKE VERY MUCH TO GET IT FROM 
LOULD LIKE TO KNOW IF THE BRICK IS FINISHED AND WHAT THE DRIVEWAY AND PARKING 
JREA LOOK LIKE???? DID YOU GET THE CARPET SAMPLE...I WANT TO COME UP THERE AND 
ET THESE THINGS ALONG WITH DAMON LABS AND CHILDRENS PRIMARY BEHIND ME 
C087 
F A X - R A N S M I T T A L 
am 
OV RCAITV 7-8 r ces- 3cac Beve'/ >- s CA 9C2-0 
PHONE: (310) 246-0112 
FAX : (310) 246-0114 DATE: OCTOBER 14,1993 
BRIGGS REALTY 
FROM:
 ALAN SMALLEY TO:MR. BARLOW BRIGGS 
DEAR BARLOW, I WOULD APPRECIATE KNOWING WHERE THE PLANS OF THE BUILDING 
\RE LOCATED??? I PUT THE CARPET SAMPLE BOARDS IN DR. BRADLEYS OFFICE AND MADE 
\ DESIGNATION OF THE CARPET AND COLOR I WOULD LIKE, I THINK IT WAS FOREST GREEN. 
"lOULD YOU ALSO ASK THE CARPET COMPANY TO FIX THE CARPET ON THE FIRST FLOOR, THE 
SEAM NEEDS SOME STITCHING ON THE ENTRANCE FROM THE PARKING LOT.. CONCERNING THE 
*E SURFACING OF THE PARKING AREA...THE BACK WALL, IS STILL IN BAD SHAPE AND SHOULD 
3E REPAIRED AS THAT WALL MIGHT CRUMBLE. IF YOU GO BEHIND THE WALL YOU WILL SEE 
THAT THE CONCRETE IS WORN AWAY. I POINTED THIS OUT TO MARK SO HE IS FAMILIAR WITH 
*HAT IS NEEDED. I SPOKE TO SOME ROOFING COMPANIES AND SHOULD BE GETTING SOME 
\NSWERS IN REGARD TO THE ROOFING GUARANTEE I HAVE BEEN WAITING FOR... LET ME KNOW 
*HAT YOUR CONTRACTOR WANTS TO REMOVE THE WALLS IN DR.PAYNES OFFICE SO I CAN,MA,KE 
\ DETERMINATION ON THE PROPOSED LEASE. °uu°° 
D | ¥ l 718 H I'cest Read 
« • • • 3eve-yr< s CA902'0 
OV RCAITV ?sa;^?:;2 
NOVEMBER 10, 1993 
MR. BARLOW BRIGGS 
BRIGGS REALTY 
3M1 SOUTH 2200 WEST 
SALT LAKE CITY, UTAH 84119 
DEAR MR. BRIGGS, 
I AM EXTREMELY DISAPPOINTED THAT I HAVE NOT RECEIVED THE ROOF 
GUARANTEE ON THE 201 EAST 5900 SOUTH , MURRAY CITY, UTAH BUILDING 
AS OF THIS DATE. I HAVE BEEN PROMISED, SINCE OUR NEGOTIATIONS 
STARTED THAT I WOULD BE GIVEN THIS GUARANTEE. 
I HAVE IN MY FILES NUMEROUS TELE-FAX COMMUNICATIONS TO YOU REQUESTING 
THIS FROM YOU AND ALSO HAVE ONE DATED AUGUST 12, 1993 FROM YOU 
STATING THAT I WOULD BE RECEIVING ONE SHORTLY, 
I BELIEVE I HAVE EXHIBITED GREAT PATIENCE, BUT THIS HAS BEEN 
EXHAUSTED 3C<~AUSE IT DOESN'T APPEAR THAT YOU INTEND TO HONOR YOUR 
GOOD FAITH COMMITMENT. IF I DO NOT HEAR FROM YOU BY NOVEMBER 20,1993 
YOU WILL LEAVE ME NO OTHER CHOICE BUT TO PURSUE THIS MATTER THROUGH 
MY LEGAL COUNSEL. 
XOW^JRULX, 
—-^ALAN S M A / L E Y 
PRESIDENT CCCS9 
cc: S. SORENSEN/ LAYTON ROOFING 
EXHIBIT "D 
«r i 12, 1993 
*• " >v Realty 
! ' ••;'-' refer to paragraph 2 in ?hr pii:-cin;-c c oi^r.'iot which states th i 
!••• ftrrt'r ogrccs to have the HVAl svs\;i.i :;crvi<'d on a quarterly b>N s. 
r. \ i now due. 
<;v- hoen very pleased wit-h a ror.p:,;:v r;iUrd A] 1-TYMHP,owned and n.;i•.;}•, 
! >:•? ".cck. His telephone number »s l )^i-:,.(i:->*22 70. Ho is reliable .**n< v 
r • • n.ihJe on charges. 
I »<i Hnfifing Company is prepnr i n>» .• five wvjr warranty. 
Sincerely, 
Kirlow BrJ;r:« 
C 009 0 
•gw///^mv*s^^ 
RECORDING REQUESTED BY 
Kk WHEN RECORDED MAIL TO f I I NAME ! STBEE1 AOOBESS I CITY 
STATE 
ZIP 
J 
1 
JSPACF. AKJvt THIS LINE FOR REC0B0€« S USE). 
P O W E R O F A T T O R N E Y — GENERAL [incuts optional DURABLE POWER OF ATTORNEY) 
KNOW ALL PERSONS BY THESE PRESENTS That! Alan Smalley, as President of 
Pam Joy Realty, Inc., a California corporation 
the undersigned (jointly or severally if more than one) hereby make constitute and appoint 
M e y e r B r a n m a n 
my true and lawlul Attorney lor me and in my name place and stead and for my use and benefit 
(a) To ask demand sue 'or recover collect and recerve each and every sum of money debt account legacy bequest interest dividend annuity and 
demand (which now »s or hereafter shall become due owing or payable) betongmg to or claimed by me and to use and take any lawlul means tor the recovery 
thereof by legal process or otherwise and to execute and deliver a satisfaction or release therefor together with the ngnt and power to compromise or compound any 
claim or demand 
(b) To exercise any or all o( the following powers as to real properly any interest therein and/or any buitdmg thereon To contract lor purchase recerve and 
take possession thereof and ol evidence of title thereto to lease the same for any term or purpose including teases for business residence and on and/or mineral 
development to sell exchange grant or convey the same with or without warranty and to mortgage transler m trust or otherwise encumber or hypothecate the 
same to secure payment ol a negotiable or non negotiable note or performance of any obligation or agreement 
(c) To exercise any or an ol the following powers as lo aft kinds of personal property and goods wares and merchandise choses m action and other properly m 
possession ot m action To contract lor buy sett exchange transfer and m any legal manner deaf in and wtth the same and to mortgage transler in trust or 
otherwise encumber or hypothecate the same to secure payment of a negotiable or non negotiable note or performance of any obligation or agreement 
(d) To borrow money and lo execute and delrver negotiable or non negotiable notes therefor witti or without security and to loan money and receive negotiable 
or non negotiable notes therelor with such security as he/she shall deem proper 
(e) To create amend supplement and terminale any trust and lo instruct and advise the trustee of any trust wherein I am or may be trustor or benelictary lo 
represent and vote slock exercise slock rights accept and deal with any dividend distribution or bonus join in any corporate financing reorganization merger 
liquidation consolidation or other action and the extension compromise conversion adjustment enforcement or foreclosure singly or m conjunction with others of 
any corporate slock bond note debenture or other security to compound compromise adjust settle and satisfy any obligation secured or unsecured owing by 
or to me and to give or accept any property and/or money whether or not equal to or less m value than the amount owing in payment settlement or salislaction 
thereoi 
(M To transact business ol any kind or class and as my act and deed to sign execute acknowledge and deliver any deed lease assignment of lease 
covenant indenture indemnity agreement mortgage deed of trust assignment of mortgage or of the benenctaf interest under deed of trust extension or renewal 
ol any obligation subordination or warver of priority hypothecation bottomry charter party b»*t of lading b* of sale biR bond note whether negotiable or non 
negotiable receipt evidence of debt futf v partial release or satisfaction of mortgage judgment and other debt request for partial or M reconveyance of deed of 
trust and such other instruments m writing or any kind or class as may be necessary or proper m the premises 
(g) |Strike if not applicable | This Power of Anorney shaft not be affected by subsequent incapacity of the principal |and shait remain effective tor a 
period of years after the chsat»My or incapacity occurs | 
(h) (Strike ii not applicable | This Power of Anorney shaft become effective upon me incapacity of the principal |and shaft remain effective lor a period 
ol years after the disability or incapacity occurs | 
(t) II (g) and/or (hi are not stricken the following warnmq applies WARNING TO PERSON EXECUTING THIS DOCUMENT 
This is an important legal document It creates a durable power of attorney Before executing this document 
you should know these Important facts 
t This document may provide the person you designate as your attorney in lad with broad powers to 
manage, dispose, sell, and convey your real and personal property and to borrow money using your property as 
security for the loan 
2 These powers wHI exist lor an Indefinite period ol time unless you Rmft their duration in this document 
These powers will continue to exist rrotwtthstand.no your subsequent dfsabMty or Incapacity 
3 You have the right to revoke or terminate this power of attorney 
4 If there is anything about this form that you do not understand you should ask a lawyer to explain it to you 
G I V I N G A N D G R A N T I N G unto my said Attorney fun power and authority to do and perform aft and every act and thing whatsoever requisite necessary 
or appropriate lo be done m and about the premises as furry to aft intents and purposes as I might or could do If personalty present hereby ratifying all thai my said 
Attorney shall lawlully do or cause lo be done by virtue of these presents The powers and authority hereby conferred upon my said Attorney shall be applicable lo all 
real and personal properly or interests therein now owned or hereafter acquired by me and wherever situate 
My said Attorney is empowered hereby to determine in his/her sole discretion the time when purpose for and manner in which any power herein conlerred 
upon him shaft be exercised and the conditions provisions and covenants of any Instrument or document which may be executed by him/her pursuant hereto and 
in the acquisition or disposition ol real or personal property my said Attorney shall have exclusive power to fix the terms thereof for cash credit and/or properly 
and if on credit with or without security 
When the context so requires the masculine gender includes the lemlnine and/or neuter and the singular number Includes the plural 
WITNESS my hand this _ _ ? 1 ^ L _ _ day of. December . . . ,Q 92 
STATE OF CALIFORNIA 
COUNTY OF 
On this 2 4 t h 
Los Angeles 
. day ol Pec^nfeer 
Alan Smalley 
in the year 19 9 2 belore me the undersigned a Notary Public in and lor said Stale 
personally appeared 
personally known to me (or proved to me on the basis of satisfactory evidence) to be the person_ whose name_ 
and acknowledged to me thai _ h e _ executed it 
T g subscribed lo the within instrument 
WITNESS my hand and ollicial seal 
•f4***ui 
POWfH Of MI0HNF.Y CENfML ImcliHfcJ 
opt«m« DU4ABIE POWIA Of MT0RN£Y| 
WOICOTIS fORM U00-«ev 12 86 
I986WOICOTTS INC (phetdmJ) 
I IMS tundjfd torn en 
jtgn itte * M M « 
Consun i ttwyw M y« 
Notary Public In and tor said State 
ml uswi pootamt m mt M d mfeMd Bttort yw 
ikt *ftd m*ki cfciMn poptr «• pur ti 
N ttw l«rm $ Mntis lor yew purpn* 
• • • • • • • • • • • • • • • • • • • • • • • • • • • ^ +** 
OFFCIALSEAl 
MARIA CWST1NA S U M 
NOTARY PUBLIC CALFOANIA 
P W N C F A l OFFICE IN 
LOSANQELESOOUNTV 
MyCommatef lExaOet \\ 1994 
» » • + • » • • • • • » • • • • • • • » • • » • • * 
CERTIFICATE OF DELIVERY 
I hereby certify that on the KC day of April, 1994, I caused 
a true and correct copy of the foregoing AFFIDAVIT OF ALAN SMALLEY 
to be mailed in the U.S. Mail, first-class, postage prepaid, to the 
following: 
David West 
1300 Walker Center 
175 South Main Street 
Salt Lake City, Utah 84111 
jmg\pamjoymg.aff 
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IN THE THIRD JUDICIAL DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 
PAM JOY REALTY 
VS 
5900 ASSOCIATES 
TYPE OF HEARING: 
PRESENT: 
P. ATTY. 
D. ATTY. 
PLAINTIFF 
DEFENDANT 
MINUTE ENTRY 
CASE NUMBER 940900274 CV 
DATE 06/20/94 
HONORABLE J. DENNIS FREDERICK 
COURT REPORTER 
COURT CLERK CLB 
PURSUANT TO HEARING HELD JUNE 20, 1994, THE COURT RULES 
AS FOLLOWS: 
1. DEFENDANT'S MOTION FOR SUMMARY JUDGMENT IS GRANTED, 
FOR THE REASONS SPECIFIED IN THE SUPPORTING MEMORANDA AND 
AS ARGUED AT THE HEARING. 
2. COUNSEL FOR MOVANT TO PREPARE THE APPROPRIATE ORDER 
AND JUDGMENT. 
CC099 
Case No: 940900274 CV 
Certificate of Mailing 
I certify that on the «3D day of cyor^- m^ . 
I sent by first class mail a true and correct copy of the 
attached document to the following: 
JEFFREY M. JONES 
Atty for Plaintiff 
50 SOUTH MAIN STREET 
SUITE 850 
SALT LAKE CITY UT 84144 
DAVID E WEST 
Atty for Defendant 
1300 WALKER CENTER 
175 SOUTH MAIN STREET 
SALT LAKE CITY UT 84111 
JAMES MARK GIBB 
Atty for Plaintiff 
50 SOUTH MAIN STREET 
SUITE #850 
SALT LAKE CITY UT 84144 
District Court Clerk 
By: 
1 00100 
TabL 
David E. West 3427 
Armstrong, Rawlings & West 
Attorneys for Defendant 5900 Associatesi 
1300 Walker Center 
175 South Main Street 
Salt Lake City, Utah 84111 
Telephone: (801) 359-2093 
L.C. 
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR SALT LAKE COUNTY 
STATE OF UTAH 
PAM JOY REALTY, a California 
corporation, 
Plaintiff, 
vs. 
5900 ASSOCIATES, L.C, a Utah 
limited liability company, and 
JOHN DOES 1-10, unknown 
individuals, 
Defendants. 
SUMMARY JUDGMENT 
Civil No. 940900274CV 
Judge J. Dennis Frederick 
Defendant's Motion for Summary Judgment came on for hearing 
before thp Honorab&ft J. Dennis Frederick on the 20 day of June, 
1994. JefthNiy Jt* Jones appeared as counsel for the plaintiff, 
and David E. West appeared as counsel for the defendant. After 
reviewing the memorandums filed by the respective parties, and 
hearing the oral arguments of counsel, the court is of the 
opinion: 
(a) That there is no genuine issue as to any material fact. 
o0102 
(b) That plaintiff's contract claims are barred by reason 
of the parol evidence rule and the doctrine of merger. 
(c) That the doctrine of promissory estoppel cannot over-
ride the parol evidence rule and otherwise does not apply to this 
case. 
(d) That plaintiff's claim for reformation must fail for 
lack of a mutual mistake, lack of materiality, lack of prejudice, 
existence of two written contracts, and lack of any claimed facts 
that would overcome the clear and convincing evidence burden. 
(e) That plaintiff's tort claims must fail because of lack 
of damages; lack of reasonable reliance in light of the "as is11 
contract; lack of misrepresentation of a presently existing fact; 
and lack of evidence of an intent to deceive. 
NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED 
that defendant's Motion for Summary Judgment be granted. Defen-
dant 5900 Associates, L.C. is hereby awarded summary judgment 
against plaintiff Pam Joy Realty for "nocause of action,f. 
BY THE COURT this 7w/3ay of _ JM , 1994. 
APPROVED AS TO PORK: 
Jeffrey M. Jones 
Attorney for Plaintiff 
David E. West 
Attorney for Defendant - 2 -
oC103 
MAILING CERTIFICATE 
I hereby certify that on the 22 day of June, 1994, a copy of 
the foregoing Summary Judgment was mailed to plaintiff's attorney 
as follows: 
Jeffrey M. Jones 
Durham, Evans & Jones 
Key Bank Tower 
50 South Main, Suite 850 
Salt Lake City, Utah 84111 
QSIIJJXJL 
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